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About the Horn of Africa Civil Society Forum (HoOACS Forum)

The Horn of Africa Civil Society Forum (HoACS Forum) is a regional network of civil society
organizations that is working together to monitor and expand civic space in the countries in
which the Forum operates. The forum is formed of representatives from ten countries: Djibouti,
Eritrea, Ethiopia, Kenya, Rwanda, Somalia, Somaliland, South Sudan, Sudan and Uganda.

The HOACS Forum was founded in March 2016 in response to the diminishing civic space
for civil society organizations (CSOs) in the greater HoA region and the repressive legislative
environment that characterizes almost all the countries represented in the forum. This
particularly impacts those CSOs that are actively working to promote good governance,
respect for human rights and democracy in their respective countries.
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from each of the countries and hosted by KACE. A lean secretariat of three-persons is elected
by the steering committee to oversee the activities of the Forum.

The objectives of the forum are to:

. Undertake advocacy and lobbying activities at national, regional and
international levels;

. Produce the “Horn of Africa Watch,” a periodic bulletin that provides information
on civic space in the region;

. Engage in solidarity campaigns with civil society in the region;
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With the ultimate aim of assisting in the development of effective civil society engagement,
which in turn promotes the enjoyment of human rights and development across Africa, the report
discusses the existing national normative, institutional, collaborative and financial frameworks
regulating governance. More importantly, it identifies existing shortcomings in these frameworks
and offers recommendations to address them. The report is expected to influence, shape
and change the relevant legal frameworks by engaging, lobbying and advising governments,
regional and continental governance institutions, as well as development partners.

The findings and recommendations in the report primarily target institutions with appropriate
mandates in regulating CSO action at the national level, and regionally via the Intergovernmental
Authority for Development (IGAD), and the African Union (AU). Moreover, CSOs, international
organizations and development partners may draw lessons from these findings and recommendations
in their engagement with regional and national stakeholders.
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tal Statistics on
the Horm of Africa

Table 1:

Vital Statistics in the Horn of Africa

Country (millions) in Life Expec- Infant Population Adult literacy Per capita
2012 tancy at birth Mortality Rate living below rate (Female) income

E (in total) yrin (per 1000) $1.25 a day US dollars
£ 2012 | (2009-2011) ' for 2012

Djibouti 09 ' 61.3 563 - 18.8 na. £ 1030

Eritrea 6.1 1623 432 ‘na. i 59 L 450

Ethiopia 917 1 63.0 1 50.3 1307 39 410

Kenya 432 611 524 434 1 66.9 - 850

Somalia 102 547 1806 na ' na. 150

South Sudan | 10.8 547 £ 79.1 ‘na. 16 650

Sudan 372 61.9 | 55.4 1938 1 63.2 | 1450

Uganda 1363 | 58.7 ' 57.8 1380  64.6 | 440

IGAD Region  236.4 ' 59.7 ' 59.4 ‘na ‘na 679

Africa £ 1070.1 ' 58.1 714 £ 400 ' 64.9 | 1604

Source: Mehari Taddele Maru, IGAD State of the Region Report, 2015.
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—Xecutive
summary

his report reviews the legal framework regulating civil society organizations
(CSO0s) in ten countries of the greater Horn of Africa (HoA) (for the purposes
of this report, the greater HoA is made up of Djibouti, Eritrea, Ethiopia, Kenya,
Rwanda, Somalia, Somaliland,? Sudan, South Sudan, and Uganda) evaluating
them against existing international norms and national constitutional protections.

In doing so, it employs a legal text analysis, investigating what relevant international laws and
domestic laws state from a critical perspective, while also considering political and economic
factors. Section one provides critical background on overarching political and economic
dynamics in the region and the impact that these are likely to have on CSOs as well as
discussing the development of CSOs in the region. Section two sets out the intent of the report
and addresses key methodological issues. Section three discusses the legal protections of
freedom of association and assembly, both at the level of international law and constitutional
protections. Section four discusses national laws and assesses the extent to which these are,
or are not, compliant with freedom of association protections. Section five draws together key
findings and offers recommendations for expanding space for civil society in the region.

2 KACE and the HoACS Forum take no position on the contested status of Somaliland, but in the paper, we wanted to describe the de facto situation for civil

society who are de facto regulated by the law described.
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Key findings:

All countries covered by the study, except Eritrea, have constitutional provisions for the
protection of freedom of association, assembly and expression. All countries covered by
this study, including Eritrea, have ratified the African Charter on Human and Peoples’ Rights
(ACHPR) and the International Covenant on Civil and Political Rights (ICCPR). However legal
personality of CSOs emanates from domestic laws and not from international law and the latter
often do not provide for the former.

All national constitutions provide that these protections can be restricted in narrow
circumstances, including protecting the freedom of others, public security, public order, public
safety, and public health. These provisions at the constitutional level are generally compliant
with international standards. It is generally agreed internationally that these restrictions may
apply to restricting CSOs from partisan political campaigning, fundraising and support of political
parties, and these are in fact prohibited in most national laws in the region. However, these
narrow exceptions can be referred to in inappropriate circumstances. In general terms, national
interest and the protection of public values are among the most likely excuses employed by the
executive body in order to curtail basic human freedoms.

In the past decade or so, the relationship between CSOs and governments has been
characterized by what one may call “mutually assured distrust”. CSOs are seen by many
governments as encroaching upon state functions and CSOs receiving external funding are
perceived to be agents of external powers hell-bent on undermining the national sovereignty.
As far as many CSOs are concerned, too many governments are only interested in attaining
and maintaining power unconstitutionally without any form of accountability or oversight.

As a result, progressive constitutional provisions are being undermined by the
introduction of new restrictive legislation. Many countries in the region have, over the
past decade, promulgated and implemented legislation that undermines the constitutional
and international protections of freedom of association. This has created a framework of laws
regulating the formation, registration, operations, funding and accountability of CSOs that
are highly restrictive. Laborious and uncertain registration processes, restrictions on funding
sources and operations and onerous reporting requirement have created formidable barriers
to the enjoyment of freedom of association.

International and constitutional protections are also being threatened by the regressive
practices of CSO regulatory bodies. These bodies have, too often, been given extensive
discretionary powers to supervise, regulate and interfere with the internal administration of CSOs.
Where self-regulation measures are in place for CSOs these are subject to the government’s
regulatory body, thus rendering them as extensions of the government rather than as ethical
self-supervisory bodies. Regulatory bodies lack independence from the government. Exercising
sweeping powers, these bodies interfere in almost all aspects of CSO life, undermining the
independence of CSOs and their rights to freedom of association. Too often, legislation has limited
the possibility of judicial review of these decisions, undermining key due process safeguards.

Governments in the region are also imposing informal barriers on CSOs. Informal barriers
include a total mistrust of CSOs, promotion of a discourse that paints CSOs as agents of

external forces and corrupt entities.
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Space for CSOs to operate is shrinking fast in the greater HoA. This is, however, part of a
global trend. More than 50% of the UN member states have imposed some form of restrictions
on external funding (purpose, spending, source, and transfer) for CSOs while the states
themselves receive significant donor funding and foreign aid. These restrictions have been
passed by democratic as well as autocratic governments.?

The first wave of CSO restrictions occurred from 2005 - 2010, when new legislation was
introduced requiring CSOs to register. In 2005, with NGO Proclamation No. 145/2005,
Eritrea became the first country to set the trend of shrinking the operating space of
CSOs in the HoA. Adopting a more regressive stance than other HoA countries, Eritrea forbids
CSOs from operating and tolerates only the activities of organizations under the control of the
country’s ruling party, the People’s Front for Democracy and Justice (PFDJ). Ethiopia followed
suit in 2009. The CSO law in Ethiopia forced more than 70% of its CSOs to register as non-
advocacy NGOs, whereas only 14% actually qualify as advocacy NGOs.

Due to its restrictive CSO laws, Ethiopia has not been fulfilling its special responsibility
as host of the AU and IGAD to support African CSOs. As Africa’s diplomatic center, hosting
many of the most important of AU organs and pan-African institutions, Ethiopia should be
setting a more positive example. Due to the new CSO laws and an absence of any enabling
environment, however many African CSOs engaging with the AU have either moved to less
restrictive states like Kenya or Tanzania or closed down altogether. In the absence of special
arrangements for African CSOs working with these institutions, Ethiopia’s current legal and
policy framework effectively contradicts the spirit and substance of the continental and regional
organizations headquartered in the country.*

The second wave began in 2015 and its impact continues today, as CSOs become
seriously affected by a lack of sufficient funding to cover their operations. CSOs that
successfully withstood the first wave are now facing acute financial problems. In part, more
stringent legal requirements for the operation of CSOs have made it very difficult and less
attractive for nationals to exercise their freedom of association and actively work in those CSOs.
At the same time, the EU and other key donors have shifted their funding priorities away from
governance in the region in favor of addressing their own migration problems and internal
economic crises (since 2008). This has drastically reduced the availability of funding for CSOs
in the region.

For all these reasons, CSOs face binding constraints at two levels: during the time of
their establishment and in their operations. CSOs face difficult, bureaucratic and unreasonable
registration procedures at the time of their establishment. Operationally, they face government
interference through restrictions on the solicitation and allocation of funding, onerous reporting
requirements and, at times, government approval of their operations.

3 International Center for Not-for-Profit Law, “Closing Civic Space: Impact on Development and Humanitarian CSOs, Global Trends in NGOs,” Volume 7, Issue
3, 2009 available at http://www.icnl.org/research/trends/Global%20Trends%20Vol.%207%20lss.%203%20Challenges%20to%20Development%200rganiza-
tions%20final.pdf (accessed June 11, 2017).

4 lbid.
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Due to restrictive legislation, and the regressive practices of HoA governments, some
CSOs are forced to work under the cover of acceptable development programs, such as health
projects. Other CSOs have left to establish themselves in neighboring countries where they can
operate more freely. Others have had to forego the benefits of recognition as CSOs and register
as other types of organizations in order to avoid government interference.

The report concludes with recommendations for how CSOs in the region, their allies and

regional governments can work to reverse these worrying trends and reclaim space for their
own operations and for enjoyment of freedom of association across the region.

PAX, KACE & HoACS - Shrinking Space for Civil Society in the Horn of Africa 15



Sackground

n order to understand the situation for CSOs in the HOA, it is critical to understand both
the development of civil society globally and also some of the key political and social
dynamics in the region which have an impact on CSOs. This section gives an overview
of some these dynamics, from development patterns to governance indicators.

1. The development of CSOs

There has been substantial progress in developing human rights and development
standards at the international level since World War 1. To a certain extent these gains were
through a long and protracted struggle by social and political movements, some of whom were
constituted into CSOs. Among those rights that have been articulated are some which are
particularly vital for the functioning of civil society such as freedom of association, assembly
and expression. Thus, fundamental human rights are vital for free and effective functioning of
civil society, just as these organizations are a vital to ensuring are vital to ensuring that civil and
political rights are enjoyed in practice. Despite this, CSOs have faced sporadic and systematic
hostilities due to historical, political and economic factors.

CSOs have existed since the advent of socially and politically organized communities and
religions in Africa. Early on, they took the form of traditional, community and religious associations
that served their communities in various ways. More recently, a sub-type of CSO known as a non-
governmental organization (NGO) has taken root. These organizations tend to have more formal
structures, whereas the broader term CSOs encompasses informal institutions such as church
groups, etc. NGOs have gained greater prominence, partly as a result of the foundation of the
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United Nations (UN) in 1945, as the UN Charter states that NGOs may be granted consultative
status within the UN.5 CSOs have also played an important role in consolidating the rule of law
and democracy and the dissemination of various socio-economic and political values in the
developing world, including in the greater HoA. Due in part to their particular status, and their
importance in developing and upholding democracy, these organizations are protected and
regulated by international law, as well as most national domestic legal systems.

Nonetheless, the goals and institutions of modern NGOs, in the form of those that exist in the
Western world, are new for the African continent and for the HoA. The development of Africa’s
NGOs can be traced to the advent of three periods of political and economic change: the end of
colonialism; the end of the Cold War; and the emergence of the multi-polar international political
era, including the associated rising influence of Chinese and other Asian models of governance.
The origins of NGOs in Africa and the HoA date back to the early post-independence era. The
end of colonialism led to a proliferation of Pan African and national CSOs, mostly affiliated
with the liberation movements, political organizations and, in some cases, individual citizens
aiming at promoting social transformation beyond the struggle for independence.® Such NGOs
contributed to the end of colonialism and filled an important vacuum that was created when
colonialism ended. They began with the need to mobilize communities, advocate change and
develop the capacity to produce policy alternatives. With the collapse of the communist eastern
bloc, the end of the Cold War left the USA as the world's sole super power and champion of
western democratic values. With this came the attempt by global, regional and domestic forces
to transform the political economy and instill democratic values in Africa and elsewhere. The
end of the Cold War also coincided with the infamous structural adjustment programs that
brought development of the private sector to the forefront and tried to limit the role and place of
the state to that of a guardian dedicated to ensuring the implementation of effective regulation.
Global financial institutions such as the World Bank and the International Monetary Fund
worked tirelessly to transform the economic governance of African countries. Donor money
was also used to help instill democratic values. Interventions by global financial institutions and
donor financing led to a proliferation of modern NGOs formed along a Western model along with
a surge of activity dedicated to asserting various individual and organizational rights, including
freedom of association, freedom of expression and freedom of the press.

This unipolar period did not last long and a new multi-polar world has emerged. In this world,
China plays an important role. The rapid development experienced by China, along with the so
called “Asian tigers” namely South Korea, Taiwan, Singapore and Hong Kong, have challenged
some of the traditional western assumptions about economic growth. The cornerstone of
this discourse was the idea that it was possible to achieve development through the model
of the developmental state’, without the robust role of CSOs as part of the establishment of
an incipient liberal democracy. This discourse was very influential among governments in the
greater HoA. In this context, CSOs, and in particular western funded NGOs were perceived as
obstacles to the concept and operationalization of a developmental state and the perceived

5 UN Charter, Chapter X, Article 71.

6 Stone, Diane, and Andrew Denham, eds. Think Tank Traditions: Policy Research and the Politics of Ideas, (Manchester: Manchester University Press), 2004.
7 Mkandawire describes the two components of the developmental state; the ideological and the structural. In terms of ideology the state is "developmentalist"
in that it aims at ensuring economic development, which tends to be understood by high rates of accumulation and industrialization. In terms of structure, the

developmental state’s capacity to effectively implement economic policies is emphasized
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need for continuity, and lack of political transformation for economic stability and growth.

During the Cold War and immediately after its end, states lost significant legitimacy due to their
inability to address important issues, including their inability to provide basic services. These
failures were due to the deeply flawed existing state structures, the inability or unwillingness to
promote structural adjustment and the phenomenon of deliberate attacks by neo-liberal forces
on the role of the state in society. With the aim of regaining some of the legitimacy states had lost,
governments began to reclaim their roles in providing some key basic services to the people.
Thus, the hostility towards CSOs began as the government started to offer social services that
CSOs were also providing and from which they were gaining legitimacy. This proved to be
another factor inhibiting the development of CSOs in the HoA. Nevertheless, CSOs, particularly
western funded NGOs, were branded as anti-government agents of the western world. They
were seen as the Trojan Horse of neo-liberals and other perceived agitators. The changes of
governments that occurred in Eastern European countries that began with, for example, Georgia
and Ukraine, also reinforced a fear of governmental vulnerability to the potentially disruptive
activities of foreign funded CSOs.8 A variety of counter-measures were taken by Egypt,
Eritrea, Ethiopia, Rwanda, Sudan, Uganda, Zimbabwe, Algeria, Russia, Moldova, Venezuela,
and Uzbekistan, all of them faced with grave weaknesses in their various governmental
dispensations.

In the HoA region, in the three decades since the end of the Cold War, the development
of CSOs in the greater HoA cannot be seen outside their political economies, economic
development and the nature of social development.

2. Regional Engagement with CSOs
Regional organizations have sought to engage formally with CSOs.

Within IGAD, the organization’s eighth Assembly decided in 2002 to establish an CSO
forum that would “provide a framework for civil society consultation and cooperation with
IGAD.™ Initially, the forum was considered to be a valuable and cost-effective intermediary
between central agencies and local communities in the IGAD priority areas, particularly in
regard to peace and security, agriculture, the environment, economic cooperation and social
development. However, the constitutive document of the forum established that the Ministry
of Foreign Affairs of each member state would select which national CSOs could become
members of the forum. The membership process became a bone of contention with major
donors, in particular the EU, who saw the forum as lacking in independence as a result."

In the East African Community, civil society engagement is organized through the East African
Civil Society Forum (EACSOF) which was formed in 2008. It is run by a governing council of ten

8 Rebecca Vernon, “Closing the Door on Aid,” The International Center for Not-for-Profit Law, available http://www.icnl.org/research/journal/vol11iss4/special_1.
htm (accessed February 12, 2017).

9 Statutes of the IGAD-NGO/CSO Forum, 2003; In 2002, a Consultative Meeting of IGAD/CSQO's and NGO's Meeting held in Addis Ababa reached a decision to
convene the first assembly of the CSOs Forum.

10 Interview with key informant, May 24, 2015.
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organizations. The network is embedded in the EAC Consultative Dialogue Framework, which
serves as a point of contact for CSO concerns." Although the network is well organized, CSOs
in the region are still working to ensure more effective and coordinated collaboration with the
regional institution.

3. Governance Indicators

Even though improvements have been made with regard to governance in the region,
they are relatively modest compared with the rest of the continent. IGAD’s low performance with
regard to governance drives and in turn is driven by, in part, the fact that some of the lowest
ranking countries in terms of the UNDP Human Development Index are to be found in the
region. A number of these UNDP indices reflect mixed performance pertaining to governance
and related areas of development. Among the factors that drive low scores on these indices,
including the Mo Ibrahim index on democratic governance in Africa, are:

. instability and violent conflicts;

. extreme poverty;

. weak and unresponsive governance;

. exclusive development;

. group-based grievances; and

. highly fragmented political, military and economic elites.

O OB~ WOWN -

In 2016, the Mo Ibrahim Foundation Governance report'? attributed a regional average
governance score of 37.5 out of 100 to the IGAD region. The region’s governance score
improved slightly from 2014, but has shown an overall decrease of only one point since 2006.

The IGAD score is well below the African average (50). Member states of the East African
Community (which includes some states, such as Tanzania, outside the scope of this research
was higher than the continental average at 55.2. Within the region covered by this report, Rwanda
scored highest, with a governance score of 62.3 (ranked 9th on the continent). Rwanda’s score
has improved by 8.4 points since 2006.'"® Somalia ranks dead last in governance on the continent
with a score of 10.6, and its scored has remained virtually unchanged since 2006 (there was a
0.3-point improvement).™ The lowest ranking country in Africa is Somalia (8.6). South Sudan
comes in second to last, with a governance score of 18.6, but that score has declined by 11 points
since 2011." Eritrea’s overall governance has decreased by 5.6 points and has been reduced to
the status of a “garrison state”.®

In the category of political participation and human rights, all of the target countries with the
exception of Eritrea have improved their performance since 2006. Despite high participation in

11 Morris Odhiambo and Rudy Chitiga, The Civil Society Guide to Regional Economic Communities in Africa, (South Africa: African Minds) 2016
12 Mo Ibrahim Foundation Governance Report 2016, available at http://www.moibrahimfoundation.org/iiag/ (accessed March 23, 2017).

13 Ibid.

14 Ibid

15 Ibid.

16 Ibid. and Kjetil Tronvoll and Daniel Mekonnen, The African Garrison State: Human Rights and Political Development in Eritrea, (James Currey) 2014.
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the public sphere, IGAD member states are actually facing low levels of political competition in
their elections. In April 2015, Sudan had uncompetitive elections characterized by the lowest
voter participation in its electoral history. Since December 2013, with no end in sight, the South
Sudan has descended into total civil war. Responsive and accountable governance will remain
vital for the overall improvement of the region’s peace and security, socioeconomic development
and integrative opportunities.

The IGAD-PAP under the Peace and Security Division has been tasked with contributing
to ensuring peace and security in the region through preventive diplomacy, focusing on
democracy, governance, elections and human rights, thereby paving the way for the gradual
political integration of the region. IGAD, and the EAC, the two regional organizations to which
states covered by this report belong, have developed detailed instruments aimed at promoting
good governance and democracy. IGAD has a draft protocol in line with the AU Charter, while
the EAC has also has a binding instrument in effect that is not necessarily in line with the
Charter. IGAD needs to speed up the ratification of the draft Protocol and its new draft treaty.
In this regard, the HOACS Forum could play an important advocacy role.

4. Elections as Governance Indicators: from Participatory
to Competitive Elections

Among the elements that are often advanced as a prerequisite for good governance
are participatory and competitive elections. IGAD member states, except Eritrea, have been
holding elections with regularity. However, IGAD member states sometimes hold elections
that are highly contested after the results are announced, leading to diminished legitimacy
of the government (Kenya, Uganda) or might be participatory, but uncompetitive (Ethiopia,
Djibouti). In Sudan, elections are neither competitive nor participatory while in Somalia, due
to security concerns and other institutional limitations, elections are conducted through clan
representatives.'” Eritrea has never had elections. While elections have sometimes been
considered as a guarantee for the legitimate exercise of power, they have also been known
to trigger conflict and violence. This was the case in Ethiopia (2005), Kenya (2007), Uganda
(2011), Djibouti (2010), and Sudan (2005, 2015). Regardless of the current mixed nature of the
elections, ranging from purely participatory to highly contested, the trend is that elections will
become more competitive and will be more likely to fall under the strict purview of the public,
IGAD, the AU, the media and the international community. Shortcomings may be endemic
to the evolution of a relatively new African political culture, but they must be subjected to
corrective measures so that they become the exception, rather than the norm. The AU’s African
Governance Architecture provides entry points to election challenges resulting from a lack of
good governance.

Most of the governance, peace and security problems in the greater HoA, as in many African
states, emanates from the nature of state and political parties as well as external interference.

17 Although a one person, one vote system had been promised for 2016, this was scrapped due to security concerns. The presidential election held in 2017
allowed clan elders to designate delegates to participate in an indirect election process. See Al Jazeera, “Explaining the Somali Election Process,” February 7,

2017, available at http://www.aljazeera.com/indepth/interactive/2017/02/explaining-somali-election-process-170207102621524.html (accessed June 11, 2017).
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Currently all protracted conflicts and challenges to governance in the region relate to a lack of
legitimacy either due to unpopular governance and intolerance for diversity or a lack of capacity
and the absence of political will in order to ensure effective performance to deliver public goods
and services. States are strong about the wrong tasks, and weak about attending to the right
core functions. They are effective only when maintaining regime security, the interest of the
governing political parties and the interests of the ruling elite. They are vigorous and resourceful
in deception, intimidation, and repression. At the same time these states are very weak and
reluctant to ensure human security and the well-being of their populations. Human security
has two aspects: hard security, which refers to the absence of direct risks to physical survival,
including war, violence and destructive conflicts; and soft security, which would entail the
eradication of the root causes of war and violent conflicts.

Economically, the IGAD region has shown remarkable progress. Some of the fastest growing
economies in the world, albeit from a low economic base line, are to be found in the IGAD
region.® A stark exception was South Sudan, whose gross domestic product (GDP) shrank
by 6.3 in 2015."® Despite deep concerns regarding growth sustainability, various forecasts,
including by international and regional development and financial institutions such as the World
Bank and the International Monetary Fund, have confirmed the IGAD region’s high economic
growth rate.?® This focus on growth has driven IGAD region’s focus on improving human
development, accompanied by infrastructural development and good diplomatic relations with
the international community.2" While the will to improve human and economic development is a
positive feature, the developmental state? tends to focus on service delivery giving democracy
a subordinate role. An example in this regard has been the developmental state of Ethiopia that
aims at becoming a “UNDP-like” service delivery government. A by-product of these delivery-
focused politics is that the focus should be on electing politically popular and democratically
accountable leaders with political and economic vision through peaceful, free and fair elections.
For governments banking their legitimacy on performance, the potential for widespread “delivery
protests” is high when governments fail to meet the demands for quality and quantity delivery.
As noted in the Mo Ibrahim Index, IGAD member states have performed better in safety and
the rule of law and human development. Increasingly, states need to ensure that security
and delivery should go hand in hand with the legitimacy of the authority exercised. However,
developmental states are not compelled to be weak when it comes to governance. In contrast,
developmental delivery and economic performance should rely on and determine popular
legitimacy through democratic participation and contribute to promoting good governance.

As such, performance legitimacy through economic delivery could provide the basis for high
revenue generation that will serve as a sustainable base for the other pillars of the state.

18 World Bank (2013), Country Overview-IGAD Region, available from http://www.worldbank.org/en/country/IGAD Region/ (accessed 02 June 2015) also World
Bank data for 2015, available at http://data.worldbank.org/indicator/NY.GDP.MKTP.KD.ZG?view=chart, (accessed March 23, 2017).

19 World Bank data for 2015, available at http://data.worldbank.org/indicator/NY.GDP.MKTP.KD.ZG?view=chart, (accessed March 23, 2017)

20 World Bank, “Country Overview-IGAD Region,” available from http://www.worldbank.org/en/country/IGAD Region/ (accessed June 2, 2015)

21 Measuring Peace and Assessing Country Risk, Institute for Economics and Peace, 2014.

22 Mkandawire describes the two components of the developmental state; the ideological and the structural. In terms of ideology the state is "developmentalist"
in that it aims at ensuring economic development, which tends to be understood by high rates of accumulation and industrialization. In terms of structure, the

developmental state’s capacity to effectively implement economic policies is emphasized

PAX, KACE & HoACS - Shrinking Space for Civil Society in the Horn of Africa 21



Delivery

Legitimacy

Human Security

Legitimate and Capable Government

Recource Funding

Source: Mehari 2014

5. Decentralization, Devolution and Federalism

The surge in decentralized, devolved and federal constitutional dispensations in many
IGAD member states, including Ethiopia, Sudan, Kenya, Somalia, Djibouti and potentially South
Sudan, have resulted in a paradigm shift with the potential for remarkable improvements in
governance. Based on the principle of subsidiarity, this trend, if consolidated, would bring power
closer to where it belongs - the community. Devolution helps tackle the long-standing and deep-
rooted challenges related to diversity governance. In addition to the shift in state power allocation,
decentralization could not only address the challenge in diversity governance, but would also
empower citizens at local level and help ensure accountability of the government. Decentralization
has had an impact also on cross-border governance and bilateral relations among IGAD
member states. The issues of decentralization and the need for collaboration and cooperation
among cross-border local authorities have been covered by the AU Convention on Cross-Border
Cooperation (known as the Niamey Convention).2 With thriving infrastructural development and
extractive industries, resources such as land, mining, and water will be contested in future, as
they already have been. Without effective collaboration among states and national regulatory and
enforcement capabilities in cross-border governance, natural resources have a high potential to
trigger national and regional wars. In the light of such threats, pre-emptive measures in the form
of collaborative cross border governance that promote peace and order are urgently needed.

With these discernible federative trends in the region, the prominence of the greater HoA will continue

23 See Articles 8 and 9 of Niamey Convention, Annette Weber, “Boundaries with Issues, Soft Border Management as a Solution,” FES Eastern Africa (2012).
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to grow, both in capacity and the legitimacy it enjoys, both from within the region and beyond. Over
the next 30 years, the population of Africa is expected to grow to more than two billion people. With
a 3% rapid population growth, the current HoA population of 250 million is expected to grow to 360
million by 2025. More than 55 per cent of this population will be relatively young (below 20 years old).?*
With an urbanized population of 54%, as compared to today’s figure of 38%. According to the African
Development Bank, the greater HoA region, as in the rest of Africa, will have an annual increase of
10 million people joining the middle class. By 2050, 47% of Africa’s emerging middle class of 313
million will be in the greater HoA region. The GDP of the IGAD countries will also increase from the
current figure of 0.7 trillion US dollars to 1.2 trillion US dollars by 2030 and 5.1 trillion US dollars by
2050.% With this growth, average per capita income is expected to increase from 1,700 to 4,100 US
dollars by 2030, thereby enabling many citizens to attain upper middle-income status by Western
measures.?

According to the Fragile State Index 2016, the countries covered in this report are among the
most fragile in the world. Three of the focus countries, Somalia, South Sudan and Sudan rank
among the top four most fragile states globally. All of them are in the bottom third of the rankings,
with Djibouti ranking least fragile in the region in 39th position.?”

24 Ibid.

25 Mo Ibrahim Foundation Governance Report, available at http:/www.moibrahimfoundation.org/downloads/2013/2013-IIAG-summary-report.pdf (accessed January 24, 2014).
26 African Development Bank, Africa in 2050, available from http://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/Africa%20in%2050%20
Years%20Time.pdf (accessed January 24, 2014).

27 The Fund for Peace, Fragile State Index 2016, available at http://fsi.fundforpeace.org (accessed March 23, 2017).
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6. Increasing Demand for Local CSOs

In light of these trends, demand for civil society will remain in high demand for the
following reasons: demand for local expertise, geographic proximity to the population at the
grassroots level, as a result of increased legitimacy.

High Demand for Local Expertise

The need for local expertise to mobilize populations has increased in almost all aspects of norm
setting and implementation. Most challenges to development and threats to peace and security
have become extremely complex and highly intertwined in the local political, socio-economic
and anthropological context. It is widely accepted now that the global agenda of development,
governance and peace cannot exist and be separated from the local agenda of development,
governance and peace. Hence, local expertise is in high demand to identify challenges, local
causes, regional triggers and global accelerators and to develop and “particularize” policy
options. In short, the idea of “African Solutions to African Problems” cannot be achieved without
African CSOs.

Geographic Proximity

Local presence significantly helps ensure the relevance of issues identified by CSOs. Proximity
also helps to build the local expertise necessary to ensure that projects are effective. Geographic
proximity makes the engagement of the local CSOs cost-effective. Proximity therefore helps
in efficiency and effectiveness due to relevance and responsiveness to issues at grassroots or
regional levels and helps in cost reduction. For this reason, increasingly, CSOs at the local level
will be in high demand.

Legitimacy

The popular legitimacy of CSOs also depends on the affiliation and the constituency they aim
to represent. The fact that non-African CSOs deal with many African issues has been a source
of discontent for many Africans. Thus, the idea of “African Solutions to African Problems”
expresses both the frustrations of Africans and a proposed solution. This catchphrase is more
than a slogan; it refers to the sources of the solutions, bestows legitimacy and emphasizes
that the source of the solutions to African problems needs to be African. Indeed, the causes
and consequences of African problems cannot be limited to Africans and Africa only; thus, the
solutions to these problems could not be entirely African. Rather, “African Solutions to African
Problems” embeds the principle of subsidiarity that all other partners are backup support for
mainly African efforts to solve its own problems. A constituency gap exists when non-African
CSOs cover African issues and propose policy solutions. Such an approach would also alleviate
the motivational and representation gap that emanates from a lack of accountability due to the
mismatch between the actions of non-African CSOs and the absence of any accountability
mechanism within Africa.
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Albagir Alafif and Mehari Maru present the research on civil society space in Nairobi, April 2017

Presentation of research on civil society space in Somaliland, May 2017
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\Vlethodology
and Notes

2.1 CSOs and NGOs
CSOs were defined by the 2007-2008 Advisory Group on CSOs and Aid Effectiveness as:

all non-market and non-state organizations outside the family in which people organize
themselves to pursue shared interests in the public domain. Examples include
community based organizations and village associations, environmental groups,
women’s rights groups, farmers’ associations, faith-based organizations, labour unions,
cooperatives, professional associations, independent research institutes and the not-
for-profit media.?®

The term non-governmental organization is often used in a way similar to CSO, referring to
organizations that advance particular social causes. Although both terms have mutable definitions,
NGOs are generally thought of as a subset of CSOs either because some CSOs, such as church
groups or unions do not self-identify as NGOs or because they are not defined as such under
national law. NGOs on the other hand are generally see to be more formal institutions, whereas
CSOs may be more informal. NGOs form an important part of civil society, and an integral part of
any society as they allow citizens to organize themselves and pursue common goals and objectives.
NGOs may engage in the promotion of human rights, gender equality, environmental or socio-
development work, or the creation/strengthening of self-supporting humanitarian associations.

28 See UNDP, Working with Civil Society in Foreign Aid, available at http://www.cn.undp.org/content/dam/china/docs/Publications/UNDP-CH03%20Annexes.pdf

(accessed March 19, 2017).
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2.2 Purpose

This report is intended to provide a baseline overview of the legal framework governing
CSOs in the HoA region. As such, it is intended to serve as a resource for CSOs in the region
as well as to policy makers in governments and intergovernmental organizations who wish to
promote the development of vibrant and effective civil society. It provides evidence to persuade
the relevant HoA governments, CSOs and international partners, to improve the governance of
CSO0s in the region and potentially throughout Africa.

While assessing the past and present state of affairs concerning the governance of CSOs in
the region, the ultimate purpose of the study remains future-oriented, aiming at identifying the
areas of focus for IGAD, AU, UN and development partners to follow up and act upon. The
findings, insights and lessons derived from this study will likely serve as useful inputs for the
determination of priority areas of partnership between the HOACS Forum, other civil society in
the region, governments in the region and development partners.

2.3 Approach and Methodology

The report applies the following four key frameworks of governance: the normative
framework (referring to instruments in the form of decrees and regulations that provide policy,
legislation, regulations, strategies and guidelines aimed at governing CSOs); institutional
frameworks (regulatory or supervisory bodies, self-imposed peer reviews and similar oversight
mechanisms); collaboration frameworks (focusing on bringing national stakeholders together);
and the capability framework (referring to the financial, human and other resources, including
the will, determination and legitimacy to effect projects and programs). Analysis of primary
legal sources was complemented by a literature review and key informant interviews. The
legal analysis is integrated with political and economic analyses using the PESTLE (Political,
Economic, Social, Technological and Legal Environment) scanning method and the PEGA
(Political, Economic and Governance Analytical) approaches as two complementary analytical
instruments.

The snowball method of conducting interviews with key informants and field visits was adopted
as the study progressed, in which key informants suggested other new informants and potential
sources of information. In most cases, snowballing also helped in accessing new informants
who would otherwise have been difficult to gain access to or meet.

2.4 Guiding Questions

This report is guided by an analysis of the legal and practical constraints for CSOs
in the greater HoA. The report examined the legal frameworks and also enquired about
practical dynamics related to the implementation of laws, but also funding, etc. to assess the
impediments to the effective functioning of CSOs.
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2.5 Limitations and Lessons

As the first report on the legal framework overseeing and determining the state of
governance of CSOs in the region, it suffers from a lack of comprehensive data in virtually all
areas. The study depended heavily on official documents that were available, as well as visits
to the target countries, and interviews with relevant stakeholders. Thus, the study exhibits the
following limitations:

Although the study covers ten countries in the greater HoA, not all countries were exhaustively
covered due to limitations in accessing official documents and legislative instruments, especially

in countries which proved hostile to this research.

Some of the countries that were subjected to research did not possess fully-developed legal
instruments about the governance of CSOs.
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Lawyers protest extrajudicial killings in Kenya, July 2016. Photo: National Coalition of Human Rights Defenders - Kenya.
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3.1 International and Continental Instruments

The freedom of association is widely recognized as a universal value,? and is also
enshrined in various international instruments, most notably in the Universal Declaration of
Human Rights (UDHR) Article 20, the International Covenant on Civil and Political Rights
(ICCPR) Article 22 and the ACHPR, Article 10. UDHR Article 20 provides that “Everyone has
the right to freedom of peaceful assembly and association.”°

The ICCPR elaborates on the content of these rights, saying that:

1. Everyone shall have the right to freedom of association with others, including
the right to form and join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those which are
prescribed by law and which are necessary in a democratic society in the interests of
national security or public safety, public order (I'ordre public), the protection of public
health or morals or the protection of the rights and freedoms of others. This article shall
not prevent the imposition of lawful restrictions on members of the armed forces and of
the police in their exercise of this right.®!

29 ACHPR, “Report of the Study Group on Freedom of Association & Assembly in Africa,” p. 8

30 Universal Declaration of Human Rights, Article 20.

31 International Covenant on Civil and Political Rights, Article 22
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The regional human rights law of Africa embodies the principle in the ACHPR, stating that:

Every individual shall have the right to assemble freely with others. The exercise of
this right shall be subject only to necessary restrictions provided for by law, in particular
those enacted in the interest of national security, the safety, health, ethics and rights
and freedoms of others.*

Freedom of association ensures the right of persons to assemble and organize themselves
with others, and as such, the ability to form and maintain CSOs is one of the clearest practical
applications of freedom of association.

As a human right, freedom of association is an inalienable, fundamental right to which a person
is inherently entitled, simply because he or she is a human being. Although a right on its own,
freedom of association is also an enabling right, that is, its enjoyment can enable groups to
advocate for, access and protect other fundamental rights. Thus, its importance for democratic
societies cannot be overestimated. The jurisprudence of the African Commission on Human and
Peoples’ Rights underscores the importance of the right of freedom of association and its ability
to safeguard multiple rights that are necessary for the viability of democratic society. This right
has been interpreted to provide a safeguard against the banning of political parties.® It has also
been understood to prevent the deportation of political opponents.3* And it has been used to fight
the persecution of people on the basis of their political opinions and ideological convictions.*

Freedom of association, and the closely associated freedom of assembly, are thus universal
values with strong legal support in core human rights documents. Although international law
permits derogations of this right, these are, as all exceptions to general principles, to be read
restrictively. Such restrictions must be appropriate both substantively (they must be necessary
for democratic society) and procedurally (they must be prescribed by law).

The African Charter on Democracy, Elections and Governance (ACDEG) is also provide
standards relevant to CSO operations in Africa, calling on governments to support them.*
Under Article 12 of ACDEG:

State Parties undertake to implement programmes and carry out activities designed
to promote democratic principles and practices as well as consolidate a culture of
democracy and peace.

To this end, State Parties shall .... create conducive conditions for civil society
organizations to exist and operate within the law.%”

32 African Charter of Human and Peoples’ Rights, Article 11.

33 Jawara vs The Gambia (2000) AHRLR 107 (ACHPR 2000)

34 Amnesty International vs Zambia (2000) AHRLR 325 (ACHPR 1999)

35 Aminu v Nigeria (2000) AHRLR 258 (ACHPR 2000) and Law Office of Ghazi Suleiman v Sudan (II) (2003) AHRLR 144 (ACHPR 2003).

36 Mehari Taddele Maru and Sahra El Fassi, “Can the regional economic communities support implementation of the African Governance Architecture (AGA)?
The Case of the Intergovernmental Authority on Development (IGAD),” ECDPM Discussion Paper No 181, October 2015, available www.ecdpm.org/dp181
(accessed February 17, 2017).

37 ACDEG, Article 12, available at http://www.achpr.org/instruments/charter-democracy/ (accessed March 19, 2017).
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Similarly, under Article 28, “State Parties shall ensure and promote strong partnerships and
dialogue between government, civil society and the private sector.”® More specifically, under
Article 27, state parties are expected to “foster popular participation and partnership with civil
society organizations” in order to advance political, economic, and social governance.*® Further,
ACDEG calls on the AU Commission and Regional Economic Communities (RECs) to promote
engagement with civil society calling on them to “ensure massive participation of stakeholders,
particularly civil society organizations.”°

Further, guidance to states on their reporting under ACDEG call for the facilitation of participation
by non-state actors. The Rules of Procedure of the African Governance Platform (the Platform)
also calls on states to ensure maximum possible participation of stakeholders, particularly civil
society organizations.

All of the countries in this study have some obligation to respect these international norms. The
UDHR is considered by some legal scholars to be part of customary international law, binding on
all states. Each of the countries discussed in this study is a state party to the ICCPR and ACHPR,
with the exception of the relatively new nation of South Sudan. Although ACDEG provides useful
international standards and indicates developing consensus in Africa, it has only been ratified by
two of the countries of focus in this report, Rwanda and Ethiopia.

3.2 Constitutional Frameworks

In addition to international law, states are bound by their own constitutional frameworks
that guarantee their citizens certain basic human rights. The constitution of a state is always
placed above other laws in the legal hierarchy, meaning that the domestic laws and regulations
of individual states must adhere to the rights set forth in their respective constitutions in order to
be legal and acceptable. All countries covered in this report, with the exception of Eritrea, which
has no written constitution, have provide constitutional protections for the right to freedom of
association.

3.2.1 DJIBOUTI

Djibouti is a constitutional republic. It has a multi-party constitution approved by referendum in
September 1992 and amended in 2010 to abolish the death penalty. Its legal system is based
on combination of the French civil law system (Code Napoleon) and the Islamic tradition (sharia).
Freedom of speech, assembly, religion, and association are protected under the constitution.
Article 15 of the constitution provides that all citizens “have the right to constitute associations
and trade unions freely, under reserve of conforming to the formalities ordered in the laws
and regulations.”' Workers may join unions and strike, and other forms of association can be
established. The 1992 Constitution initially limited the number of political parties to four, but this
restriction was lifted in September 2002.

38 Ibid., Article 28.
39 Ibid., Article 27
40 Ibid., Article 44(2)(b).

41 The Constitution of Djibouti, 1992 as amended, Article 15 available at https://www.constituteproject.org/constitution/Djibouti_2010.pdf?lang=en (accessed March 19, 2017).
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3.2.2 ERITREA

Upon independence, Eritrea began the process of drafting a national constitution. A constitutional
commission was set up in 1994 and a draft was adopted in 1997. However, the constitution was
never implemented. As a result, Eritrea is not bound by any constitutional obligation to respect
freedom of association, although it is bound at the international level.

3.2.3 ETHIOPIA

The Federal Constitution of Ethiopia provides that treaties that Ethiopia has ratified are part and
parcel of the country’s domestic law. The constitution of Ethiopia recognizes that “[e]very person
has the right to freedom of association for any cause or purpose.”?

Beyond this, the freedom is not elaborated on or further protected through the constitution. The
same section does however include the somewhat unusual specification that: “[o]rganizations
formed, in violation of appropriate laws, or to illegally subvert the constitutional order, or which
promote such activities are however prohibited.”*?

The formulation of the above constitutional provision in referring to “every person” follows the
UDHR and other international instruments. As per the wider interpretation of this provision, even
foreigners are allowed to form organizations and enjoy the rights of freedom of association,
freedom of assembly and freedom of expression.

3.2.4 KENYA

The 2010 Kenyan Constitution recognizes that the rights and fundamental freedoms contained
in the Bill of Rights belong to each individual and are not granted by the state, but are subject
only to the limitations contemplated in the constitution itself.* It further stipulates that the Bill of
Rights applies to all law and binds all state organs and all persons.*®

Article 36 of the constitution provides for freedom of association:

1. Every person has the right to freedom of association, which includes the right to
form, join or participate in the activities of an association of any kind.

2. A person shall not be compelled to join an association of any kind.

3. Any legislation that requires registration of an association of any kind shall provide that:

a. registration may not be withheld or withdrawn unreasonably; and
b. there shall be a right to have a fair hearing before registration is cancelled.*®

Like other constitutions in the region, the Kenyan constitution recognizes that rights are not
absolute and in Article 24, provides that rights can be limited but only where this is done through
the law and after consideration of a series of test including whether the limitation is reasonable
and justifiable in an open and democratic society.

42 The Constitution of Ethiopia, 1995, Section 31.
43 |bid.

44 The Constitution of Kenya, 2010, Article 19 (3)
45 Ibid., Article 20 (1).

46 Ibid., Article 36
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3.2.5 RWANDA

The current constitution of Rwanda was adopted in 2003 and amended four times. The most
recent amendments followed the 2015 referendum that enabled President Paul Kagame to run for
a third term of office in the elections scheduled for August 2017. The constitution and subsequent
legislative and presidential elections officially ended the post genocide transition process.*’

In its preamble, the 2003 Rwandan Constitution commits itself to the principles of human rights
as contained in the AU and the UN systems. Rwanda has signed and ratified most human rights
treaties including the ICCPR and the ACHPR.

The Rwandan constitution explicitly guarantees freedom of association under Article 39 and
freedom of assembly in Article 40. These articles provide:

Freedom of association is guaranteed and does not require prior authorisation. This
right is exercised under conditions determined by law.*8

The right to freedom of peaceful and unarmed assembly is guaranteed. This right is
exercised in accordance with the law. This right does not require prior authorisation,
except when provided for by the law.*®

However, informed by its recent history of violence and genocide, freedom of association
and expression face some limitation. Article 37 of the constitution, in establishing freedom of
conscience and religion, also emphasizes that the “Propagation of ethnic, regional, or racial
discrimination or any other form of division, is punishable by law.”®® Article 38 places limitations
on the freedom of speech: “Freedom of expression and freedom of access to information shall
not prejudice public order, good morals, the protection of the youth and children, the right of
every citizen to honour and dignity and protection of personal and family privacy.”"

3.2.6 SOMALIA
Somalia is a quasi-parliamentary federal republic. The 2012 Provisional Federal Constitution of
Somalia, under Article 21, provides for freedom of association as follows:

A person has the right to associate with other individuals and groups. This includes the
right to form and belong to organizations, including trades unions and political parties. It
also includes the freedom not to associate with others.5?

Similarly, Article 25 also defines freedom of assembly as follows:

47 International Center for Not-for-Profit Law, “Civic Freedom Monitor: Rwanda,” last updated November 29, 2016, available on http://www.icnl.org/research/
monitor/rwanda.html, (accessed March 21, 2017).

48 Constitution of Rwanda, as amended 2015, Article 39, available at http://www.minijust.gov.rw/fileadmin/Law_and_Regulations/Official_Gazette_no_Spe-
cial_of 24.12.2015__ 2 1_.pdf (accessed June 10, 2017)

49 Ibid., Article 40.

50 Ibid., Article 37.

51 Ibid., Article 38.

52 The Provisional Constitution of the Federal Republic of Somalia, 2012, Article 16, available at https://unpos.unmissions.org/LinkClick.aspx?fileticket=RkJTO-

SpoMME-= (accessed March 19, 2017).
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A person has the right to gather together peacefully with others, and to demonstrate
and to protest peacefully, without the necessity to seek prior authorization, if it will not
contravene the laws protecting the public morality or stability.>

Article 38 of the constitution deals explicitly with the limitation of rights in Title Two. Such limitations
must be “demonstrably reasonable and justified according to the values underlying this
Constitution.”* These values include human dignity and equality.% Article 38 further stipulates that:

3. In deciding whether a limitation is reasonable and justifiable, all relevant factors must
be taken into account.

4. The relevant factors in terms of Clause 3 include the nature and importance of the
right (that has been) limited, the importance of the purpose to be achieved by the
limitation, whether the limitation is suitable for achieving the purpose, and whether
the same purpose could be achieved while being less restrictive of the rights limited.5¢

In 2017, the Somali government kicked off a constitutional revision process intended to draft

a new constitution to replace the provisional constitution.’” The process will seek to build
consensus on some key stat function. It is anticipated that a new constitution will be approved in
a public referendum before general elections in 2020.

3.2.7 SOUTH SUDAN

Drafted in 2011, the Transitional Constitution of South Sudan enshrines the freedom of
assembly and association in Article 25(1-3). The relevant articles recognize and guarantee
“the right to peaceful assembly”, as well as each person’s “right to freedom of association

with others”. The rights to form or join political parties, associations and trade or professional
unions are specifically mentioned, although it is recognized that the right to peacefully assemble

extends beyond these associations and thus also incorporates NGOs.5

Article 25(2) states that the “formation and registration of political parties, associations and trade
unions shall be regulated by law as is necessary in a democratic society”, thereby facilitating the
legal regulation of NGOs, but also limiting state interference to doing only what is necessary in a
democratic society.®®

3.2.8 SUDAN
In Sudan’s Interim National Constitution of 2005, incorporates all of Sudan’s international
obligations, including those provided for under the ICCPR and ACHPR discussed above, into

53 Ibid., Article 25

54 Ibid., Article 12.

55 Ibid., Article 10-11.

56 Ibid, Article 38(3-4)

57 UNDP, “Constitutional review process kicked off in Somalia,” May 21, 2017, available at http://reliefweb.int/report/somalia/constitutional-review-pro-
cess-kicked-somalia (accessed June 2, 2017)

58 The Constitution of South Sudan, 2011, Article 25, available at http://www.sudantribune.com/IMG/pdf/The_Draft_Transitional_Constitution_of_the_ROSS2-2
pdf (accessed March 19, 2017).
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national law. Article 27(3) reads “All rights and freedoms enshrined in international human rights
treaties, covenants and instruments ratified by the Republic of the Sudan shall be an integral
part of this Bill.”

The right to freedom of assembly and association is enshrined in Article 40, which stipulates that:

1. The right to peaceful assembly shall be guaranteed; every person shall have the right
to freedom of association with others, including the right to form or join political parties,
associations and trade or professional unions for the protection of his/her interests.

2. Formation and registration of political parties, associations and trade unions shall
be regulated by law as is necessary in a democratic society.®!

In a standard manner of stipulation, Sudan’s imposes constitutional restrictions on freedom of
association for reasons that are necessary in a democratic society. Also, Articles 48 and 211
jointly state that derogations from the rights enshrined in the constitution are only permitted in
states of emergency.®?

3.2.9 UGANDA
Article 29 of the 1995 Constitution of Uganda enshrines the right to freedom of association which reads:

1. Every person shall have the right to:

e. Freedom of association which shall include the freedom to form and join
associations or unions, including trade unions and political and other civic
organizations.®®

This stipulation, although not as specific as the Kenyan constitution, defines a clear and
undeniable right to the freedom of association. The constitution also provides for derogation of
rights in some circumstances. Article 43 provides for the restrictions of rights “no person shall
prejudice the fundamental or other human rights and freedoms of others or the public interest.
Section 43 goes on to stipulate that measures taken for the “public interest” cannot permit
persecution nor go further than “what is acceptable and demonstrably justifiable in a free and
democratic society.”®* Article 44 specifies that limitations of the right to freedom of association
are acceptable by not including it in the list of non-derogable rights.5®

60 The Interim Constitution of Sudan, Article 27 (3), available at https://www.constituteproject.org/constitution/Sudan_2005.pdf?lang=en (accessed March 19, 2017)
61 Ibid., Article 40.
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Boys play football at an IDP camp near Mogadishu. Photo: UN
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L eqislation
governing CS0Os

4.1 Overarching Issues in National Law

National laws governing CSOs impose obligations and offer benefits on the organizations
that they regulate. Although regulating the operations of such organizations is not in and of itself a
violation of the right to freedom of association, any restrictions unfettered enjoyment of the right to
freedom of association, must be compliant with international and constitutional protections.

International law does allow derogation of the right to freedom of association in certain
circumstances. The ICCPR permits derogations only when deemed “necessary in a democratic
society in the interests of national security or public safety, public order (I'ordre public), the
protection of public health or morals or the protection of the rights and freedoms of others.”®
The ACHPR only allows for derogations in accordance with Article 27(2), which states “the
rights and freedoms of each individual shall be exercised with due regard to the rights of others,
collective security, morality and common interest.”®”

As the African Commission on Human and Peoples’ Rights, the body set up to monitor the
ACHPR has stated, “While the Commission is sympathetic to all genuine attempts to maintain
public peace, it must note that too often extreme measures to curtail rights simply create greater
unrest. It is dangerous for the protection of human rights, and for the executive branch of

66 ICCPR, Article 22(2).

67 ACHPR, Article 27(2)
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government to operate without such checks as the judiciary can usefully perform.”s®

This section examines some common forms of regulation on CSOs and discusses the extent to
which such regulations are compatible with international law.

4.1.1. BASIC ORGANIZATIONAL FORMS

CSOs are often classified in different categories depending on their rationale and the purpose
of their establishment, as well as the interests and services they aim to render. Types of CSOs
include public benefit organizations, charities, trusts, and think tanks. The categorization of
CSOs is important because it allows governments to impose different obligations on different
classes of organizations. These obligations as it may have an impact on the legality, reporting,
resource mobilization, accountability and practical capability of NGOs to register and carry out
their activities, as will be further explored in the following sections.

4.1.2. REGISTRATION

While regulating the establishment, registration and operation of organizations, states must be
mindful of the need to respect for the rights of freedom of association and assembly. Although
these rights can be limited in some instances, as an exception to a general rule, these exceptions
must be interpreted narrowly.

The African Commission on Human and Peoples’ Rights has offered specific guidance on how
registration requirements should be understood in line with international law. In its “Report of the
Study Group on Freedom of Association and Assembly in Africa,” it recommended the following:

11. States should not require associations to register in order to be allowed to exist

and to operate freely. States’ legitimate interests in security should not preclude the
existence of informal associations, as effective measures to protect public safety may
be undertaken by criminal statute, without restricting the right to freedom of association.

12. At the same time, associations have the right to register through a notification
procedure in order to acquire legal status, tax benefits and other similar advantages.

13. Blanket restrictions on those who wish to establish associations, whether based on
age, nationality, sexual orientation, gender identity or other discriminatory pretexts
are unlawful. In addition, past criminal conduct should only be a bar to the formation of
an association where the nature of that conduct directly raises reason for concern
relative to the purpose of the association.5®

Registration per se does not constitute a violation of the right to freedom of association, according
to the commission, but registration needs to be simple and cannot be so burdensome or delayed
as to obstruct an NGO'’s ability to freely establish itself in practice.”® As expressed by the Special

68 Constitutional Rights Project and Another v Nigeria, Comm Nos 143/95 and 150/96 (1999).

69 African Commission for Human and “Report of the African Commission on Human and Peoples’ Rights Study Group on Freedom of Association,” 2014, p. 20
available at http://www.achpr.org/files/special-mechanisms/human-rights-defenders/report_of_the_study_group_on_freedom_of_association__assembly_in_afri-
ca.pdf (accessed March 20, 2017).

70 lbid.
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Rapporteur on the rights to freedom of peaceful assembly and freedom of association, “registration
should not be viewed as an exercise in asking permission.””* The commission has stated that “[the]
registration should be governed by a notification procedure, in which the association is able to
register itself simply by informing an impartial administrative body of its existence and supplying
certain basic information.””2 Viewing the registration process as one of notification rather than
authorization implies that registration should not be something that can be denied.

In addition, states and registrars need to ensure that there is clarity regarding the procedures
and requirements for registration and that other obstacles such as cumbersome documentation
requirements, long delays or high registration fees do not effectively prevent organizations from
exercising their right in terms of freedom of association. ™

Finally, although international human rights law allows for the registration of NGOs, it is important
to note that the right of freedom of association applies to registered and unregistered organizations
alike.”™ Lack of registration can thus never be seen as an acceptable reason for limiting the ability
of persons to organize themselves in a CSO and carry out (otherwise lawful) activities.

4.1.3 RESTRICTIONS BASED ON OBJECT AND PURPOSE

The legislation of most of the countries covered in this report restricts the operations of CSOs
based on their activities. Although like any other organization, it is reasonable to expect CSOs
to respect the law, regulations should not undermine the operations of CSOs or restrict their
access to other rights such as freedom of expression. In the words of the African Commission
on Human and Peoples’ Rights, CSOs “must be free to pursue a wide range of activities,
including exercising their rights to freedom of expression and assembly.” They must be able
to “express opinion, disseminate information, engage with the public and advocate before
Governments and international bodies for human rights, for the preservation and development
of a minority’s culture or for changes in law, including changes in the Constitution.””®

4.1.4 CANCELLATION

National legislation in a number of countries under review by this report allows governments
to revoke permission to operate in a number of ways. This can occur through introduction
of reporting requirements to maintain status, demanding renewal of registration, or explicit
cancellation of registrations. To cancel the registration of an NGO means dissolution of the
organization, which places a serious limitation on the freedom of association of its members.
The African Commission on Human and Peoples’ Rights’ guidance recommends that “once
registration is granted, it should not be necessary to have it reviewed.””® The Commission has

71 United Nations Special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina Kiai, “The Right to Freedom of Association: Best
Practices Fact Sheet, (published Nov. 2014), available at http://freeassembly.net/wp-content/uploads/2014/11/Association-rights-factsheet-final-v2.pdf

72 Report of the African Commission on Human and Peoples’ Rights Study Group on Freedom of Association, 2014, p. 32, available at http://www.achpr.org/files/
special-mechanisms/human-rights-defenders/report_of_the_study_group_on_freedom_of_association__assembly_in_africa.pdf (accessed March 20, 2017).

73 Ibid., p. 33

74 United Nations Special Rapporteur on the rights to freedom of peaceful assembly and of association, Maina Kiai (published Nov. 2014), The Right to Free-
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75 Report of the African Commission on Human and Peoples’ Rights Study Group on Freedom of Association, 2014, p. 24, available at http://www.achpr.org/files/
special-mechanisms/human-rights-defenders/report_of_the_study_group_on_freedom_of_association__assembly_in_africa.pdf (accessed March 20, 2017).
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also recommended that “[c]ivil sanctions, suspension or dissolution of an association should
only be considered in grave offenses. In all cases, such action may only be taken following court
judgment, and the exhaustion of all available appeal mechanisms.”

National legislation, as we shall see below, all too often fails to respect these principles.

4.1.5 FUNDING AND FINANCIAL RESTRICTIONS

Legal restriction of the funding sources for NGOs has become a common way for states in
the region to control and limit the actions of civil society.” It is an effective measure since
organizations are dependent on funding for carrying out their programs and for their very
existence. The commission has indeed referred to control through funding restrictions as a
“marked trend” throughout the region.” The Observatory for the Protection of Human Rights
Defenders focused on this issue in its report, Violations of the right of NGOs to funding: from
harassment to criminalisation. The report stated that:

[...] these restrictions on access to funding, which are more or less embedded in
national legislation, together with the defamatory manoeuvers of States that often
rely on pro-government media, contravene international law and the obligations

of States. As stated earlier, access to funding for NGOs is a right, and any State
applying restrictions to the exercise of that right, that are unjustifiable under international
law, are in violation of the latter. Restrictions on this right to funding are indissociable
from those that impede the right to freedom of association because the former is a
component of the latter.®°

International experts have recognized a number of legitimate concerns which might lead states
to regulate access to funding, including efforts to counter terrorism and money laundering, but
have emphasized that such restrictions must conform to international human rights standards
and only be employed within the bounds of the narrow criteria for limiting rights provided for in
international law. Too often, these restrictions are used in an overly expansive way designed
more to restrict CSOs than to advance these legitimate objectives.

4.2 National Legislation and Practice

The section below lays out the challenges for CSOs in the ten target countries in both
law and practice, focusing on the legal and practical challenges to operation.

4.2.1 DJIBOUTI

Although Djibouti is bound to respect the right to freedom of association through its international
legal obligations as a state party to the ICCPR and ACHPR and its constitution, there have been
serious obstacles to the enjoyment of this right in practice.

77 Ibid., p. 73.
78 Ibid., p.42.
79 Ibid., p. 42
80 Observatory for the Protection of Human Rights Defenders (FIDH-OMCT), “Violations of the right of NGOs to funding: from harassment to criminalization,”
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Generally speaking, there are four categories of CSOs operating in Djibouti including,
organizations affiliated with the government; ethnically-oriented organizations; secular
organizations working towards social change; and Islamic relief associations.®'

There is no law covering the regulation and organization of CSOs. While this means that CSOs
don’t have to deal with restrictive legislation, it also means that they can be subject to the
whims and caprices of the government, without being able to resort to any legal framework.8?
The Ministry of the Interior arbitrarily requires permits for peaceful assembly and association,
and monitors the activities of CSOs and their applications for permits, which are generally
approved.® One reason for this arbitrary practice in the registration of associations and
restrictions on promoting their activities arose as a result of a lack of a proper legal framework
that could make the country’s legal environment for CSOs far more predictable.

The Djiboutian government imposes financial restrictions on independent organizations. There
are some very strict restrictions on funding, imposed on national and international CSOs
working on human rights, good governance and women rights issues. According to veteran
CSO leaders in Djibouti, fierce competition between the government on one hand and CSOs on
the other, emanates in from the small size of the country. More than 70% of the population live
in the capital city. This creates an open space for rivalry between state and non-state actors and
fierce competition for resources.

In general, the environment for civil society in Djibouti is quite hostile. Members of civil society
has been subject to harassment, arrest, torture and incommunicado detention.®* Some
high-profile examples of the targeting of CSOs include a series of attacks on the Ligues
Djiboutiennes des Droits de 'Homme (LDDH). The organizations’ Secretary General, Said
Houssein Robleh was publicly attacked by police forces in December 2015. On December 29,
2015, the organization’s offices were raided. In January 2016, another LDDH member, was
sentenced for inciting public hatred and reporting false news in apparent connection with efforts
to document the violent break up of a religious event in December 2015.8°

One justification for repression advanced by the government has been the proliferation of
religious CSOs and the fear that this may contribute to a rise in religious fundamentalism.
However, this cannot be allowed to justify indiscriminate attacks on CSOs.

The United Nation’s Human Rights Committee has expressed concern about reports of widespread
threats, harassment and intimidation of human rights defenders and journalists and the negative
impact this has had on CSOs.8 Furthermore, the committee recommended that Djibouti, as a
state party to ICCPR and other international human rights instruments, should give space to civil
society organizations to promote their activities and prosecute those who threaten, harass or
intimidate such organizations and human rights defenders as well as journalists.®”
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4.2.2 ERITREA
Although Eritrea is a signatory to the ICCPR and the ACHPR and is obligated under both to
respect the right to freedom of association, their observance is severely restricted in Eritrea.

Proclamation No 145/2005, A Proclamation to Determine the Administration of Non-Governmental
Organizations (NGO Proclamation), governs all CSOs in Eritrea. The law is extremely restrictive.
It limits the activities of CSOs, recognizing only those that are humanitarian in nature, limiting
activities to relief and rehabilitation. In addition, the proclamation imposes onerous reporting
requirements including quarterly reporting to the government and annual renewal of licenses.
Ministerial permission is required to shift programs.®

The proclamation further imposes a number of crippling financial restrictions. It requires that
organizations demonstrate that they have considerable funds available for programs in Eritrea in
order to be authorized to operate: one million US dollars for national NGOs and two million US
dollars for international NGOs.® The same proclamation creates an obligation on NGOs to ensure
that they do not spend more than 10% of their budget on overheads and restricts local NGOs from
taking UN money earmarked for Eritrea. NGOs are also required to disclose all donors.®

Indicative of the repressive nature of the NGO proclamation, religious organizations are
forbidden from engaging in any activities that are not directly religious in nature, such as
social work. Nevertheless, due to the strong social base and popular legitimacy enjoyed and
demanded by religious organizations and also demanded from local authorities, the government
has been unable to stop religious organizations from carrying out social assistance programs
despite the legal prohibition. The Act Alliance, composed of Orthodox and Catholic churches
and some local organizations, continue to offer much-needed assistance in collaboration with
local authorities, particularly through congregational and educational humanitarian operations.®!

This law is part of a generally hostile environment for CSOs in the country. They have come
under attack from the president, who is on record as stating that, “anyone who takes aid is
crippled. Aid is meant to cripple people.”? As a result, CSOs have largely disappeared from the
country. With the introduction of this legislation, many organizations were denied registration
and consequently closed down. By 2011, most of the few CSOs remaining in the country, the
International Rescue Committee, Samaritans’ Pursue, Oxfam GB, Irish Refugee Trust and
Norwegian Church Aid were closed.®® The International Committee of Red Cross (ICRC) is
now the only international organization operating in Eritrea. Even the ICRC operates within a
significantly narrow scope of operations. Only a few organizations that could be considered as
CSOs, such as the National Confederation of Eritrean Unions, the National Union of Eritrean
Women, and the National Union of Eritrean Youth and Students are allowed to operate. These
organizations, however, are not independent. They are not only affiliated with the government,

88 NGO Proclamation No 145/2005 to determine the Administration of Nongovernmental Organizations, available at https://www.ilo.org/dyn/natlex/docs/ELEC-
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they actively sustain its domestic power and influence. According to the UN Special Rapporteur
on the situation of human rights in Eritrea, by late 2016 there was “no free press and no
NGOs, except for government sponsored ones.”* Apart from CSOs and NGOs, the Eritrean
government has also placed strict controls on UN operations in the country, preventing staff
from leaving the capital for rural areas.® This has made it extremely difficult for external human
rights defenders to monitor the human rights situation in Eritrea.®

The hostile environment for CSOs is part of a broader hostility to human rights in Eritrea, one
of the most repressive states in the world. 25 years after independence, there is no freedom of
expression, no independent media and no civil society. Only four religions are recognized by
the state. Only one political party, the ruling PFDJ, is permitted to operate in the country.®” Non—
governmental public gatherings of over seven persons are prohibited. In practice, there is no
free collective bargaining.®

The international community and various developmental, human rights and aid organizations
have expressed concerns about conditions in Eritrea, but the regime has remained defiant.

In 2015, the UN Human Rights Council launched a yearlong investigation into allegations of
human rights violations identified by the UN Special Rapporteur, Shelia Keetharuth, including
Eritrea’s system of national military service and harsh penalties for citizens attempting to avoid
such service. The investigation found strong evidence that officials in Eritrea have committed
crimes against humanity, including enslavement, rape and torture, over the past 25 years.®

In response to this dire situation, Eritrean human rights activists and citizens in the diaspora
have created forums and networks through which they engage in advocacy. Given the difficulty
in obtaining information on Eritrea from abroad, these activists rely those who have recently
fled from the country for information. These networks and activists use this information to raise
awareness. Eritrean human rights networks in the diaspora also collaborate with regional
and international human rights organizations to lobby for resolutions on Eritrea at the African
Commission on Human and Peoples Rights (ACHPR) and the United Nations Human Rights
Council (UNHRC).

While the severe restrictions on the right to peacefully organize and assemble in Eritrea

mean that much resistance is led from outside its borders, seeking to leave Eritrea also bears
considerable risk. For example, Eritrean Forum Radio, an opposition radio station operating in
exile, reported on the arrests of two journalists working for the state-owned Eritrean Radio and
Television Agency on 19 February 2017. The two journalists were detained on suspicion that
they were attempting to flee the country, considered by Eritrean authorities as an act of treason,
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punished with indefinite imprisonment and forced labor.®

4.2.3 ETHIOPIA

In February 2009, the Ethiopian parliament passed into law the Charities and Societies
Proclamation (N0.621/2009) (CSP). This law runs contrary to Ethiopia’s commitments to freedom
of association under international law and its own constitution and is one of the most restrictive in
the region.

According to the CSP, NGOs in Ethiopia are categorized by: purpose (charities vs societies);
funding and control (domestic vs foreign); and activities (rights-based advocacy vs development).
While “charities” work for the benefit of third parties, “societies” work for the benefit of their
own members.'" Domestic charities or societies are controlled by Ethiopian nationals, consist

of Ethiopian members, and generate no more than 10% of their operating funds from foreign
sources.'? Ethiopian resident charities are those established by Ethiopian nationals or residents
under Ethiopian law, but which receive more than 10% of their operating funds from foreign
sources. Foreign charities are those organizations that are established under foreign law or by
foreign members or who receive money from foreign sources.®

Under Article 14 of the CSP, foreign charities not allowed to engage in a number of charitable
activities, such as advancement of human rights, promotion of national, religious or gender
equality, the rights of children and disabled persons, promotion of tolerance and conflict
resolution and enhancing the efficiency of the justice system.'® Given that CSOs, particularly
those working in human rights and advocacy, depend almost entirely on foreign sources of
funding, this provision, especially in the absence of other mechanisms for fundraising, has
drastically reduced the number of such organizations able to operate in Ethiopia.

The African Commission on Human and Peoples’ Rights has referred to the Ethiopian legislation
in this respect as “some of the most extreme funding restrictions for associations of any country
in the world.”'% The commission has expressed grave concerns about this:

In a country where 95% of local NGOs received more than 10% of their funding from
abroad in 2009, and in which local sources of funding are virtually non-existent,

this doubly restrictive legislation directly affects the ability of domestic human rights
NGOs to conduct their activities. Numerous NGOs have had to abandon their activities
due to the “suspension” ordered by the authorities. Others have been forced to operate
from abroad, making it all but impossible to conduct meaningful and independent
human rights monitoring.'%
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Exceptions to this rule do exist. Organizations considered international and for which the
government is prepared to grant special permission, can sign an agreement or Memorandum
of Understanding with Ethiopia’s Ministry of Foreign Affairs. With such an agreement, an
international organization can be exempted from the CSO law and allow it to receive funding
from external or internal sources without restriction. Such a CSO might also benefit from
functional immunities and privileges such as reduced taxation. While allowed in principle, in
practice maintaining the MoU may lead them to avoid delving into the domestic political situation
of Ethiopia. USAID, the GIZ, Oxfam International, IDEA, the Institute for Security Studies, Crisis
Action, and other similar NGOs operate under such arrangements. In general, an organization
cannot both work on local issues and maintain liaison or coordination offices with the AU."%

There are also restrictions on income generation at the local level. CSOs can only engage in
income generating activity in an area related to its purpose. So, for example, a human rights
CSO can only engage in human rights consultancy, training or research, which is unlikely to
have significant local demand.%®

The governmental body known as the Ethiopian Charities and Societies Agency (ECSA)

is mandated to register and supervise NGOs. Registration of organizations in Ethiopia is
mandatory and thus “any Charity or Society shall apply for registration within three months
of its formation.”% Failure to register within the prescribed period may lead to suspension

of the relevant charity or society. Moreover, the ECSA has been given wide power to refuse
registration and it can invoke very vague reasons in order to exercise that power. The ECSA
may for instance refuse registration if “the proposed Charity or Society is likely to be used
for unlawful purposes or for purposes prejudicial to public peace, welfare or good order in
Ethiopia.”"° It may also deny registration if the proposed name is “considered to be contrary
to the public morality or illegal”, creating yet another barrier."

As noted above, international standards on registration recommend that such processes simply
note the existence of organizations, rather than grant permission for their creation. In this context,
the broad discretion given to the ECSA to refuse registration is problematic. This problem is
exacerbated by the vague language used to describe the bases for these refusals, which would
seem to encourage abuse.

The ECSA has considerable powers and functions, including the power to determine the details
of the CSO applicant’s charitable purposes and the public benefit,"? as well as the minimum
amount of dedicated funding required for registration of charities."'®* The ECSA can also institute
inquiries with regard to charities or societies. '
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In addition to the extensive and broad mandate of the agency, determining what is legitimate
and illegitimate, some decisions of the ECSA have created an even more restrictive
environment. The ECSA has issued several detailed directives about the internal financial and
other accountability procedures of CSOs. They have also taken the position all professional
associations are “Ethiopian societies” under the CSP (although this is not explicit in the law)
and hence cannot access foreign funds beyond 10% of their budget. ECSA has also stated
that professional associations cannot engage in income generation activities as they only
work for their membership (although again this is not explicit in the CSP)."s What is more, the
absence of an effective and independent judicial review leaves the ECSA without any kind of
accountability for its actions.

Amnesty International (Al) has raised concerns regarding the far-reaching authority of the
ECSA, stating that it was:

particularly concerned by the power of the Agency to demand any document in an
organisation’s possession. This could include the testimonies of victims of violations,
contravening the essential principle of confidentiality and potentially further endangering
victims of human rights violations.®

In addition, Al has noted with alarm the wide range of powers allowing the government to
conduct surveillance and have direct involvement in the running of organizations, along with
the power to suspend licenses and confiscate and transfer the assets of any organization."”

In addition, there are concerns about the independence of the ECSA. It is established as a
separate legal entity, but accountable to the Ministry of Justice, which is in turn accountable
to the Council of Ministers. Therefore, body falls directly under the executive branch, which
is clearly a breach of the independence that supervising bodies should enjoy in order to be in
compliance with international human rights law.

According to the NGO Proclamation Articles 8-9, the board of ECSA is mainly composed

of government appointees. Even CSO representatives are appointed by the Ministry of
Justice (now Attorney General). The ECSA board is composed of seven members, including
its chairperson, to be nominated by the government. Among the board members who are
appointed, two of them are nominated from charities and societies, giving them a permanent
minority in representing the CSOs. The same can be said with the Review and Oversight
Board of the ECSA, which also depends on the government. This arrangement violates the
independence and impartiality of the agency.

It is also noteworthy that NGOs are limited to spending 30% of their total budgets on admini-
stration, whereas the remaining 70% must go to program activities. A very broad interpretation
of “administrative costs” includes all core expenses as administrative, even goods and services
used to run an advocacy program. Fees to consultants, salaries to project staff per diems for

115 Correspondence with key informant, June 3, 2017.
116 Amnesty International’s written statement to the 20th Session of the UN Human Rights Council (18 June — 6 July 2012): “Ethiopia: The 2009 Charities and
Societies Proclamation as a serious obstacle to the promotion and protection of human rights in Ethiopia”, p. 1.
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trainers and expenses for organizing. The implementation of the law and the directive that
stipulates the use of funding under the 70/30% rule for program and administrative costs has
also affected the implementation capacity of CSOs. Human rights CSOs were especially hard
hit by the directive since most of their expenses were classified as administrative.®

The 70/30% rule discourages the operation of consortiums. The consortium approach, whereby
CSOs are pooled together for non-operational purposes, focuses on coordination, joint lobbying
and advocacy, joint fund raising, research, training, monitoring and evaluation. Because of the
nature of their work, they can be considered to have only administrative costs, and could be
excluded from operation by the rule. In practical terms, this approach effectively prevents any
operational resource allocations for CSO networks. Thus, the rule threatens the existence of
CSO consortiums in Ethiopia. In addition, the Consortium Directive imposes undue restrictions
on networking between CSOs. In addition, the consortium directive imposes additional undue
restrictions. Charities are not allowed to establish networks with societies, and Ethiopian
charities/societies cannot network with foreign or Ethiopian resident charities/societies. Because
charities cannot establish networks with societies, despite the fact that both might have the same
constituency, human rights CSOs have been forced to withdraw from some existing networks.
For example, EWLA had to withdraw from the Network of Ethiopian Women'’s Associations on the
grounds that it is a charity while the other members of the network are societies, despite the fact
that all work on gender equality and women’s rights issues."® According to at least one study, as
a result of these actions consortiums will soon cease to exist.'?

As a result, 417 foreign charities (international NGOs) are being forced to implement programs
directly.”?' The restrictions in funding have affected many of the rural and least developed
regions of the country. Even for the purposes of local revenue generation, Article 130 of the
CSP imposes several barriers that compound the difficulty of local fundraising. CSOs are not
allowed to pursue revenue generation activities unrelated to their core missions and cannot use
such income to cover administrative costs.? CSOs engaged in legitimate revenue generation
are required to pay taxes and fulfil other requirements. All these requirements and hurdles make
local revenue generation impractical.

In response to the law, several organizations changed their mandate from human rights to
development. As a result, organizations working on socio-economic rights, civic and voter
education, rights of disabled persons and child rights were forced to change their mandates,
and currently there are almost no organizations working on these issues. Very few tried to
survive as human rights CSOs with very diminished capacity. The Human Rights Council, for
instance, was forced to close 9 of its 12 offices in the country and reduce more than 70% of its
staff. The Ethiopian Women Lawyers Association (EWLA) also had to close most of is branch
offices and continue with volunteer committees. The drastic impact was further exacerbated
by the actions of the ECSA which blocked the bank accounts of the Ethiopian Human Rights
Council and EWLA on the grounds that the money they accessed before the law was passed
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constitute foreign funds under the law and hence cannot be used by the organizations as
Ethiopian charities. This amounts to a retroactive application of the CSP, and ignores the
fact that a significant part of this money was generated locally from members and other local
sources. The CSOs appealed to court, but lost.

Due to the new CSO law and the 70/30 directive, in Ethiopia, more than 108 CSOs were closed
in 2014-2016, constituting 6% of the total number of registered CSOs.'?* Most of these are
newly established and local CSOs in remote areas, carrying out much needed humanitarian
work that has now been gravely and negatively affected by the new legislation. As a result, there
are now 2191 registered CSOs in Ethiopia, constituting one CSO for almost 42,000 people. In
the next three to five years, the very existence of most CSOs in Ethiopia may be in jeopardy.

The door for foreign funding for advocacy purposes is not totally closed. There are exceptions to
the rule where donors negotiate their operational parameters at the highest levels of government.
In some cases, some foreign funds are considered to be local funds by an act of negotiation
and agreement between donors and the government of Ethiopia. Four foreign funding projects
have been initiated to help Ethiopian CSOs adapt to the new laws: these include the Civil
Society Support Programme, the Civil Society Fund, the European Instrument for Democracy
and Human Rights,'?* and the Ethiopian Social Accountability Program and the Protection of
Basic Services (PBS). Nonetheless, the Civil Society Support Programme and the European
Instrument for Democracy and Human Rights are still considered foreign funds subject to the
10% limit. On the other hand, the Civil Society Fund and PBS can be accessed by human rights
CSOs under a special arrangement with the Ethiopian government. The PBS, by focusing on
facilitating public engagement, accountability and rights based advocacy for public services at
local level, could cultivate rapid, consensual and constructive growth at the national level.

4.2.4 SPECIAL RESPONSIBILITIES OF THE CITIES HOSTING THE AU AND IGAD

Africa’s diplomatic center, Addis Ababa, hosts the most important of AU organs and pan-African
institutions. Chief among these include, the AU Commission, the Permanent Representatives
Committee of all AU member states, the Peace and Security Council, and the Committee of
Intelligence and Security Services in Africa. Other pan-African institutions include the United
Nations Economic Commission for Africa, the UN office to the AU, the East African Brigade
Headquarters, and the Eastern African Standby Force Logistic Base, the pan-African Chamber
of Commerce, IGAD programs such as the Conflict Early Warning and Response Mechanism,
the IGAD Security Sector Program, and the Liaison Offices of the RECs."?® Other accredited
diplomatic representatives to the AU include those of the United States, the EU, China, India
and Brazil, as well as UN agencies and other international multilateral and humanitarian
organizations. While the US and EU have two heads of mission, bilateral embassies to Ethiopia
and Permanent Missions to the AU, China and other countries are still considering whether or
not to establish separate missions to the AU. On average, Addis Ababa also hosts more than
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1,100 meetings annually that are related to pan-African issues.'?® During the recurring January
AU regular summits, Addis Ababa hosts an average of 7,200 delegates, and more than 40
heads of state.'?” This pan-African community should include CSOs to offer quality Africa-wide
forums, publications and deliberations on continental and global issues.

As the capital of the AU and Ethiopia, the number of CSO groups in Addis Ababa, supporting the
decision-making process of these international organizations and the government of Ethiopia,
are very few. The limitations become more apparent when we note that Brussels, the de facto
diplomatic capital of Europe and headquarters of the EU, is overstocked with CSOs working on
a multitude of topics ranging from financial markets to common defense policies and diplomatic
strategies. The same could be said for Geneva and New York, both of which host UN and other
multilateral international entities. Thus, the establishment and launching of more CSOs in Addis
Ababa would be a useful addition to the limited number of African CSOs that provide research
and analysis, forums for deliberation and publications reflecting on various policy issues. In the
absence of any special arrangement for African CSOs working on IGAD or pan-African issues,
Ethiopia’s current laws and directives relating to CSOs contradict the spirit and substance of
the approaches of leading pan-African entities such as the AU, IGAD and the ECA, which call
for engagement with CSOs. The same applies to Djibouti, which hosts the IGAD Secretariat.
Although Djibouti is not hostile it does not provide an enabling environment for CSOs to work
with IGAD.

4.2.5 KENYA

In Kenya, CSOs were previously regulated by the 1990 Non-Governmental Organizations
Coordination Act. This was replaced in 2013 by the Public Benefit Organisations Act (PBO
Act). However, the PBO requires that the Cabinet Secretary publish notice in the Gazette to
become operational.'?® There has been a long delay in making this notification and, in October
2016, a judge of the High Court ruled that the government contravened the constitution by
failing to publish such notice. Nonetheless, the government continued to delay. Contempt of
court proceedings were filed for failure to operationalize the PBOA within the given timeframe
and on 13 May 2017, the court ordered the Ministry of Interior and Coordination of National
Government to comply with the October 2016 judgement within 30 days. It is unclear, at the
time of writing, how the government will respond.

The Kenyan law recognizes six different organizational forms of CSOs:

1. NGOs, which are legally defined as “private voluntary groupings of individuals

or associations not operated for profit or for other commercial purposes but which
have organized themselves nationally or internationally for the benefit of the public at
large and for the promotion of social welfare, development, charity or research in

the areas inclusive of, but not restricted to, health, relief, agriculture, education, industry,
and the supply of amenities and services”.'? This category would appear to be replaced
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by the category of public benefit organization (PBO) under the new law. PBOs are
defined in the law as organizations constituted nationally, regionally or internationally
to carry out activities for the public benefit in a wide range of areas laid out in schedule
six of the Act.'® Concern could be raised about this formulation because although the
list is extensive, it is not necessarily exhaustive, and could be restrictive.

2. Trusts and foundations are established by families, groups or individuals, to improve
peoples’ well-being and to engage in mobilizing resources. Trusts are incorporated
under the Trustees (Perpetual Succession) Act.'®!

3. Societies and professional clubs and associations of ten or more persons are
registered as societies under the 1998 Societies Act.'?

4. Cooperative societies and unions are regulated by the 2004 Cooperative Societies
Act and are societies that work for “the promotion of the welfare and economic interests
of its members”."

5. Grassroots organizations such as self-help groups and community-based
organizations are organizations that work at the community level.'34

6. Finally, certain companies that promote public causes may be registered under the
Companies Act. These companies are limited by guarantee and by not having share
capital.’®

Under the 1990 Non-Governmental Organizations Co-ordination Act,' it is an offence to
operate an NGO in Kenya without registration and a certificate, although some types of
organizations were exempted.'®” This is no longer the case under the PBO Act. Under the new
law, registration for PBOs is no longer mandatory, but it is necessary if the organization wants to
claim the benefits associated with being a public benefit organization. The sixth schedule of the
lists fields of activity that can be considered to the public benefit, although it specifies that this
list is not exhaustive. The Public Benefit Organization Regulatory Authority (PBORA) can also
bestow on any unregistered organization the status of a public benefit organization.'®

Under the 1990 NGO Coordination Act (NGO Act), the registration process requires an
application with a generally reasonable level of accompanying documentation. However,
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the authority of the Non-Governmental Coordination Board has wide discretion to deny such
applications. The objectives of the NGO are examined in the registration process. Under the
NGO Act, the board may refuse registration if it is satisfied that the NGO’s proposed activities
or procedures are not in the national interest, if the applicant has falsified information submitted,
or if it “is satisfied, on the recommendation of the Council, that the applicant should not be
registered.”’® The vague grounds provided in the NGO Act for denial of registration have
opened the door for wide governmental discretion. The PBO act still requires the applicant to
clearly explain the intended public benefits that will accrue as a result of its operations. The
NGO also needs to elaborate all of the principal activities that it intends to engage in as a public
benefit organization. However, the act does not specify any ground for denial of an NGO’s
registration application on account of its intended purpose.

Under the PBO Act, registration procedures and requirements appear to be simple and
reasonable. Such registration gives the PBORA the power to add other requirements by
requesting particulars or other information to assist it in order to determine whether or not the
organization meets the requirements for registration.'*' This power could potentially be abused
to add restrictions on the right to form an organization, although it remains to be seen how

the law will be implemented in practice. The Act makes it mandatory for the PBORA to make

a decision on application for registration within 60 days after receiving the application.? If the
PBORA refuses registration, it must notify the applicant of the refusal in writing and give the
reasons for the refusal within the number of days remaining in the original 60-day period for
making a decision.'*

Both provisions are in compliance with existing international principles, but the fact that the
PBORA is granted wide discretionary powers to refuse to register an association, is not
compatible with those principles. Without prejudice to its right to apply to the PBORA for review
of its decision, an applicant who is aggrieved by a decision of the PBORA may, within 30 days
of receiving a written notice of the decision, appeal to the Tribunal.

The PBO Act allows a public benefit organization to engage freely in research, education,
publication and advocacy with respect to any issue affecting the public interest, including
criticism of the policies or activities of the state or any officer or organ thereof.'** It may

also express its views on any issue or policy that is or may be debated or discussed in the
course of a political campaign or election.' Nonetheless, it may not engage in fundraising
or campaigning to support or oppose any political party or candidate for appointive or elective
public office, nor may it propose or register candidates for elective public office.'® These rules
show a liberal approach.
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One point to consider is whether the religious beliefs and moral convictions of the majority
population can be used as a reason to limit the right of association of those who do not
conform to them. This point was addressed by the high court of Kenya in a case where an
NGO was denied registration because the NGO sought to promote the human rights of the
gay and lesbian community.'” The NGO Coordination Board referred to the criminalization of
homosexuality as the basis for its rejection of the registration. The court found that there were
no grounds to deny the NGO registration and stated that:

[...]in a representative democracy, and by the very act of adopting and accepting the
Constitution, the State is restricted from determining which convictions and moral
judgments are tolerable. The Constitution and the right to associate are not selective.
The right to associate is a right that is guaranteed to, and applies, to everyone.

As submitted by the petitioner, it does not matter if the views of certain groups or
related associations are unpopular or unacceptable to certain persons outside those
groups or members of other groups. If only people with views that are popular are
allowed to associate with others, then the room within which to have a rich dialogue
and disagree with government and others in society would be thereby limited."®

The administrative and regulatory framework within which PBOs previously operated under the
NGO Coordination Board is to be transferred to PBORA under the 2013 PBO Act. However,
the latter office has yet to become operational. Under the PBO Act, the National Federation of
Public Benefits Organizations serves the self-regulation forums of public benefit organizations
recognized by PBORA.'™° The National Federation of Public Benefits Organizations comprises
all public benefit organizations registered under the act. As a self-regulation body, its function is
to promote the highest standard of work, ethics and legality by PBOs, to facilitate the building
of the capacity of CSOs for the enhancement of the effectiveness of these organizations; and
to monitor the performance of the self-regulation forums and advise the PBORA about the
monitoring and enforcement of compliance by these forums and their respective PBO members
in terms of the provisions of this act. The forum can also develop regulations and a general
code of conduct.

It is obvious, however, that the real power lies with the PBORA. The majority of the members of
the Board are ex officio civil servants and its chairman is appointed by the cabinet secretary,'°
one of only three members elected by the federation of registered PBOs.

PBORA has a wide regulatory jurisdiction over the NGOs that includes the powers to receive
and review annual reports of public benefit organizations, and institute inquiries to determine
if the activities of public benefit organizations do not comply with the act or any other relevant
law. It can also register and de-register public benefit organizations in accordance with the
act.”®" Most alarming, however, is the fact that the act gives the cabinet secretary, on the
recommendations of the PBORA, the power to make regulations which can limit the rights
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of CSOs. These regulation-making powers could be used to infringe the right to freedom of
association, as any restriction of this right must be carried out through law.'® The regulatory
authority lacks independence from the government, and fails to fulfil the international standards
of independence and lack of conflict of interest. It also does not provide the necessary
guarantees for safeguarding the freedom of association to which CSOs should be entitled.

The PBO Act also establishes a tribunal known as the Public Benefit Organizations Disputes
Tribunal, to hear and determine complaints arising out of any breach of the provisions of the act,
any matter or appeal made to it pursuant to the provisions of the act, and such other functions
as may be conferred upon it by any written law in force.'®® The tribunal consists of members
appointed by the chief justice upon the approval of the National Assembly. According to Article
50 it includes: a chairperson who shall be an advocate of the high court, of not less than seven
years standing, two advocates of the high court, of not less than five years standing, and

two persons having such specialized skills or knowledge necessary for the discharge of the
functions of the tribunal.

Though the tribunal is an arbitral court and not a regular court of the judiciary, it has all the
powers of a subordinate court of the first class. More importantly it is an independent tribunal
appointed by the chief justice upon the approval of the National Assembly which implies
sufficient guarantee of its neutrality.

According to the 2013 PBO Act, Section 19, the PBORA may cancel or suspend an
organization’s registration certificate if it commits the following transgressions:

a. the public benefit organization has committed violations of this Act;
b. the public benefit organization is carrying out its activities in a manner
which is contrary to its constitution.s

Deregistration has become an important topic in Kenya, particularly after a total of 959
organizations were threatened with deregistration in late 2015. They were accused of not
meeting the criteria of the NGO Coordination Board, mainly in terms of financial mismanagement.
This was widely criticized by human rights organizations. However, some advocates, stated
that many of the named organizations were simply being harassed.'® CSOs accused the
NGO Coordination Board with revoking their registrations for political motives. After numerous
complaints, the deregistration campaign was suspended, and the affected organizations were
given further time to comply with the regulations set up by the Board.'®® The harassment and
disruption of the work of hundreds of NGOs was still criticized though, by organizations such
as CIVICUS, due to the damage that the organizations suffered throughout the deregistration
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process.'’

In Kenya, a public benefit organization may engage in lawful economic activities as long as
the income generated is used solely to support the public benefit purposes for which the
organization was established. According to the PBO Act:

2. the income of a public benefit organization may include:

a. donations of cash, securities, and in-kind contributions;

b. bequests;

c. membership fees;

d. gifts;

e. grants;

f. real or personal property; and

g. income generated from any lawful activities undertaken by the public
benefit organization through its property and resources.

3. A public benefit organization may own and manage property and assets for the
accomplishment of its not-for-profit purposes.'®®

However, Kenya is not immune from the wave of legislative measures against foreign funding in
the region. In 2013, the Statute Law Miscellaneous (Amendment) Bill attempted to place a 15%
limit on foreign funding for NGOs, similar to the Ethiopian law. It also accorded discretionary
power to the Minister of Finance, who would have the ability to allow greater foreign funding that
he or she deemed appropriate.s® The bill was criticized by a group of UN special rapporteurs,
who stated that it was “evidence of a growing trend in Africa and elsewhere, whereby govern-
ments are trying to exert more control over independent groups using so-called NGO laws.”"°
The Kenyan parliament rejected the bill on December 4, 2013.

4.2.6. RWANDA

Even though Rwanda has registered remarkable economic growth and transformation in
the aftermath of tragic genocide that claimed the life of more than 800,000 of its citizens,
the country scored considerably lower when it comes to the general markers of a free and
democratic society, such as a free and open election process and freedom of the media and
freedom of association.®!
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The most recent report of the UN Human Rights Council notes that Rwanda has made significant
progress, especially in the area of social and economic rights. Despite this success, Rwanda still
faces shortcomings in realizing some human rights objectives, particularly in terms of promoting
and protecting civil and political rights.6?

The situation of civil society is a reflection of this reality. Rwandan civil society is considered to
be a recent phenomenon.'®® Previously, in Rwanda, almost all CSOs were established under the
auspices of the Protestant and Catholic churches. These churches were actively involved in the
social and economic life of Rwanda before the 1994 genocide. During the authoritarian situation
that characterized pre-and post-colonial Rwanda, these churches and the offices of CSOs were
the only venues where the humanitarian activities could evade state control.'® In Rwanda, most
of the CSOs are now engaged in service delivery or religious activities. Very few churches and
CSOs are engaged in policy advocacy and the promoting oversight of the government.'8®

Further to the constitution that establishes the general principles on freedom of association
and its limitations, an array of national laws and regulations affect the NGO sector in Rwanda.
The government claims that the current legal framework has been put in place to encourage
an autonomous and vibrant civil society that can serve as a platform for citizens’ participation.
However, CSOs and others have expressed serious concern about the ability of CSOs to act
independently in practice.

The legal framework for CSOs in Rwanda is multi-faceted, as different laws regulate the activities of
NGOs (national and international) and other kinds of citizens’ collective actions and organizations. In
2008, the government enacted Organic Law no. 55/2008 governing non-governmental organizations
in Rwanda. The organic law governing NGOs (Law 55/2008 of 10/09/2008) defines the framework
for the other legislation discussed here. The law defines NGOs as organizations whose aims are to
improve economic, social and cultural development and advocate public interests or the interests of
certain groups, natural persons or organizations, or with a view to promoting the common interests
of their members. With the purpose of making the law operational, Rwanda undertook legislative
reforms in 2011 affecting the operating environment of both national and international NGOs. This
process included lengthy consultation with Rwandan and international NGOs.%® Proposals that were
advanced by CSOs were partially included in the formulation of that law. The outcome of the 2011
legal reform was three laws governing different types of organization the national NGOs Law, and
international NGOs law, and the law governing religious organizations all passed in 2012. Overall,
the following laws govern civil society engagement:
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. Organic Law 55/2008 of 10/09/2008 governing non-governmental organizations

. Law Number 04/2012 of 17/02/2012 governing the organization and functioning
of national NGOs (the National NGO Law);'®”

. Law Number 05/2012 of 17/02/2012 governing the organization and functioning
of international NGOs (the International NGO Law); 68

. Law Number 06/2012 of 17/02/2012 governing the organization and functioning
of religious-based organizations;

. Ministerial Order No 001/07.01 of 14/01/2013 determining additional
requirements for the registration of religious-based organizations

. Organic Law Number 10/2013/OL of 11/07/2013 governing political
organizations and politicians

. Law N°56/2016 of 16/12/2016 establishing the Rwanda Governance Board

Cooperatives, faith-based organizations and other organizations are treated differently by
Rwanda’s laws. In addition to the NGO Law, there are other regulations that influence the
development of CSOs in Rwanda, particularly at the grassroots level. These laws include:

. Legislation affecting cooperatives in Rwanda whose national policies
promote the transformation of grassroots organizations within such
cooperatives. Cooperatives in Rwanda are mainly meant to have economic
objectives regulated by the Rwanda Cooperative Agency, which registers them
and provides them with support.

. Law N.06/2012 concerning faith-based organizations. This law is relevant
to the life of many CSOs (particularly community based organizations (CBOs))
that function under the umbrella of churches and other religious institutions. In
addition to faith-based CSOs, churches and other religious institutions are often
places where people meet and discuss emerging issues that sometimes include
development, access to public services and even the implementation of public
policy at the local level.

. Law N° 02/2013 regulating media. This law regulates not only “commercial
media” but also “community media” and defines the rules for the exercise of
journalism and publishing activities. The law provides for wide autonomy for
journalists and publishers, but provides that the dissemination of information
can be limited due to national interest and public order.

167 Law No, 04/2012 of 17/02/2012 Governing the Organisation and Functioning of National Non-Governmental Organisations, available at http://www.icnl.org/
research/library/files/Rwanda/Rwanda%201.pdf (accessed March 20, 2017),
168 Law No 05/2012 of 17/02/2012 Governing the Organisation and Functioning of International Non-Governmental Organisations, available at http://www.icnl.

org/research/library/files/Rwanda/Rwanda%202.pdf (accessed March 20, 2017).
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. The body of legislation and regulations concerning decentralization.
While NGOs and other CSOs are not required by their own regulations to take
part in bodies set up for promoting local development, existing decentralization
regulations (and particularly recent ministerial orders) require that CSOs
participate in the Joint Action Development Forum. They are required to do so
by contributing to the implementation of the district and sector development
plans and signing a “performance contract” that must be periodically evaluated.
Compliance with these rules can be a condition for issuing the “collaboration
letter” required by the Rwandan government for maintaining the registration of INGOs.

. The legal provisions concerning credit, under the control of the Ministry
of Finance, regulates micro-finance institutions, including “saving groups” at
the grassroots level. In some cases, these groups are transformed into
cooperatives to facilitate their further development, and in many cases these
groups carry out activities and functions in addition to providing credit.

. The education and health service regulations, which provide for the
existence of semi-formalized “users’ committees” which can collaborate in the
provision of services, and in the case of schools for the existence of semi-
formalized “clubs” that can engage in several activities. Youth and students’
clubs particularly engage in managing and mediating conflicts. In these cases,
clubs are recognized by the service management body or are created in the
framework of CSO actions. When these groups assume a more independent
status, they are requested to register, as a CSO or as a cooperative.

. The law establishing the Rwanda Governance Board (RGB), which is
“responsible for the promotion and monitoring of good governance principles
and practices in all sectors.” The RGB is responsible for registering CSOs and
also for monitoring their service delivery and adoption of principles of good
governance.®®

National NGOs are required to register with, and be granted legal personality by, the RGB.
Under the current law, NGO registration is a drawn out and bureaucratic process. Obtaining
legal personality is a two-stage process, requiring application first for a temporary certificate,
and then permanent status nine months later."”® Under the current law, NGO registration suffers
from extensive bureaucratic requirements, and obtaining legal personality is not easy since

it depends upon RGB'’s schedule of field visits and monitoring. Domestic CSOs must present
many documents to the authorities, including authenticated statutes, an action plan with a
budget, and the names and curricula vitae of the organization’s legal representative and his or
her deputy. Despite the burdensome process, however, the number of CSOs registered by the
RGB has drastically increased to more than 2,046 at the end of January 2017 and about 176
International NGOs received license to operate in the country.

169 The Rwanda Governance Board website, available at http://www.rgb.rw/fileadmin/templates/Documents_pdf word_jpeg/RGB_Citizen_ServeiceCharter_Fi-
nal.pdf (accessed June 8, 2017)
170 International Center for Not-for-Profit Law, “Civic Freedom Monitor: Rwanda,” available at http://www.icnl.org/research/monitor/rwanda.html#snapshot

(accessed March 20, 2017).
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In addition, there is concern that there is no appeal body provided for in the law in case a given civil
society organization is receives a negative decision from RGB. The failure to observe due process
standards and to allow for review of the RGB opens the door to abuse of power by the body.
While the new law establishing the RGB and determining its mission, organization and functioning
might contribute in increasing its operational independence and hence lift up the credibility of their
research reports, it also has the potential to restrict the civil society space in Rwanda."

As stipulated under Articles 20 and 24, national NGOs may be denied registration or subjected
to termination for failure to comply with the registration legislation or in the face of “convincing
evidence that the (applicant) may jeopardize security, public, order, health, morals, and human
rights”.'2 These broad grounds have the potential to be selectively applied so as to temporarily
or permanently disrupt the work of human rights NGOs and interfere with the right to freedom
of association guaranteed by under international law and under Article 39 of the Rwandan
constitution.'® In addition, the law requires that the leaders of national NGOs be persons of
good moral character and that they not have been convicted for “genocide ideology.”'"* While
this may seem like a reasonable restriction, Rwanda’s law on genocide ideology has been
criticized as vague and open to abuse to restrict free speech.'”®

The National NGO Law limits the power of government to deny registration.'”® The law also
contains provisions to strengthen NGOs to participate in policy and legislative development.
The National NGO law also abolished the need for annual registration.

The International NGO Law also imposes bureaucratic hurdles on NGOs. The Immigration
Directorate registers and monitors international NGOs. Registration requirements are complex.
International NGOs are required to submit a long list of documentation and information,
including the implementation schedule and its various stages of planning, detailed cost
estimates, an indication of who will continue activities launched by international NGOs after
they have completed their work and “all information relating its geographical establishment
throughout the world.”"7”

According to this law, registration is valid for five years, but each year authorities require the
submission of specific reporting documentation and information, including updated planning
and cost estimates. These reports also require information about international NGO staff
members after they have completed their work assignments.

171 Correspondence with key informant, on file with author.

172 lbid.

173 East and Horn of Africa Human Rights Defenders Project (EHAHRDP) and Civicus, “Submission to the Universal Periodic Review, 23rd session of the UPR
working group, Republic of Rwanda,” submitted March 23, 2015, available at http://www.civicus.org/images/Joint_UPR_Submission_on_Rwanda_-_CIVICUS_
and_EHAHRDP_-_23rd_Session.pdf (accessed June 10, 2017).

174 Law No, 04/2012 of 17/02/2012 Governing the Organisation and Functioning of National Non-Governmental Organisations, Article 8, available at http:/
www.icnl.org/research/library/files/Rwanda/Rwanda%201.pdf (accessed March 20, 2017).
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NGOs are exempt from tax on most categories of income. NGOs are permitted to engage in
income generating activities, provided that any profits earned are used in activities related to
their primary objectives.

Another improvement is that the RGB, which was under the Ministry of Local Government, is
now established as an independent institution. Articles 4-5 of the law establishing the RGB
tasks the body with ensuring indigenous research and solutions are conducted and to oversee
research body. RGB the power to register, suspend and revoke, without any room for judicial
review. Depending how it discharges its mandate, the RGB could shrink the space for CSOs.

In Rwanda, there are no legal barriers against foreign funding for CSOs. Furthermore, CSOs
are also permitted to engage in income generating activities, provided that any profits earned
are used in activities related to their primary objectives. However, the law does impose financial
restrictions on CSOs. International NGOs must spend no more than 20% of their total budgets
on overheads.'”® Also, while NGOs are exempt from tax for most categories of income, the tax
laws do not provide incentives for donors to provide donations to NGOs. More progressively,
NGOs are permitted to compete for government funds and, in some cases, are encouraged

to do so. As the most exemplary funding mechanism, the government is required to include
funding for NGOs in the national budget, in addition to normal ministry-level support and
government contracts granted to NGOs.

One particular aspect of the RGB law that has raised concern has been the requirement that
the RGB give pre-authorization and follow up studies and research carried out in Rwanda on
governance and home grown solutions whether by Rwandans or foreigners. This has raised
concerns among some civil society actors especially research and advocacy organizations that
such permission may inhibit critical research. If institutions publish research that contradicts
research of the RGB or is critical of the government, will those institutions be able to obtain
future permits?

Unlike many other countries in the region, there is no legal provision expressly prohibiting
advocacy or purpose based restrictions on NGOs, but tight restrictions on freedom of speech
and political space in general remain in place, especially in relation to sensitive issues such as
ethnic relations, reconciliation, and discussion of abuses committed by the current regime. A
UNDP final program evaluation report'” showed that Rwandan CSOs embrace constructive and
positive values, such as anti-corruption, gender equality, poverty eradication, political tolerance
and democracy promotion. An assessment conducted by USAID Rwanda indicated that civil
society groups in Rwanda rarely take an active role in shaping government policy, even in areas
of concern for CSOs. At the same time, CSOs often take on the role of helping to implement
government initiatives, and remain highly dependent upon the government for authorization,
funding and access to land and other resources.'® While there is a dialogue between the
government and CSOs, the agenda is mainly determined by government and public authorities.
At the same time, these spaces of consultation constitute a set of opportunities to be capitalized

178 Law No, 04/2012 of 17/02/2012 Governing the Organisation and Functioning of National Non-Governmental Organisations, Article 8, available at http://
www.icnl.org/research/library/files/Rwanda/Rwanda%201.pdf (accessed March 20, 2017)
179 End of the Program Evaluation “UNDP Support to Inclusive Participation in Governance” (IPG) Program (2014).

180 USAID Rwanda, “Civil Society in Rwanda: Assessment and Options,” available at http://pdf.usaid.gov/pdf_docs/Pnacm181.pdf (accessed March 21, 2017).
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upon and further developed in fostering CSO engagement in governance and policy."® It
has also been revealed that Rwandan civil society has weak spots, particularly in regard to
encouraging governmental transparency and environmental protection.

The current legal environment is seen as imposing burdensome requirements for CSOs to
operate.'®? The European Union’s Election Observer Mission Report in 2008 recommended
significant changes in order promote a vibrant CSO community in Rwanda. Some of these
changes urged liberalization of the political system, the pursuit of meaningful dialogue to
promote reconciliation between ethnic groups, and more importantly, the building of the
capabilities of CSOs and encouraging them to critically engage with the government.'8?

4.2.7. SOMALIA AND SOMALILAND

Somalia has yet to develop effective legislation on CSOs, while Somaliland’s CSOs are regulated
by the Law on Non-Governmental Welfare (or Charitable) Organizations, namely Law no.
43/2010."®* This legislation stipulates, as per Article 9(7) (a-g), a long list of documents which need
to be provided to the registrar in order to register an CSO.

Although some of the legal requirements for registration in Somaliland are in line with international
norms, there are some areas of concern. One is the requirement that employees of the applicant
CSO should demonstrate experience and knowledge in the sector in which they want to work.®®
This seems to be an unnecessary restriction of the rights of individuals to organize themselves.
The third requires that aims and objectives of CSOs should be consistent and in agreement with
the constitution, rules and regulations of the country.' This requirement is overly expansive, and
interferes with freedom of expression which clearly protects the rights of individuals and CSOs

to advocate for changes in law. The Somaliland law also gives the Minister of National Planning
and Development the power to make decisions on registration. Although this could be seen as
problematic as it gives a government minister the power to decide on registration. However,
on the positive side, the law is quite specific that decision not to register is justified only when
application is incomplete or fraudulent, which should minimize this concern. Unfortunately, the
decision of the minister to reject registration is final, and not subject to judicial review, which is
clearly a limit to access justice and put the right to freedom of association under the full authority
of the executive body.'®

Another problematic element of the law is that prohibits CSOs from using “financial resources
against the national interest, religious rights of religious proselytizing, value of the society, security,

181 Gianfrancesco Costantini, Stefabi Verdecchia and Fidele Rutaysire, “Mapping of Civil Society and Project Identification of a Support Program to the Civil
Society in Rwanda,” December 2013, available at http://eeas.europa.eu/archives/delegations/rwanda/documents/press_corner/mapping-of-the-civil-soci-
ety-and-project-identification_en.pdf (accessed March 21, 2017)
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183 EU Election Observers Mission, Final Report Legislative Elections to the Chamber of Deputies, 2008, available at http://www.eods.eu/library/FR%20RWAN-
DA%202008._en.pdf (accessed March 21, 2017).

184 Law on Welfare (or Charitable) Non-Governmental Organizations, informal English translation available athttp://www.somalilandlaw.com/NGO_LAW_EN-
GLISH_VERSION_FINAL.pdf (accessed March 21, 2017).

185 Ibid., Article 13 (5).

186 Ibid., Article 13 (6).

187 Ibid., Article 31
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tribalism and discrimination.”® Although these restrictions are on some level understandable, as
we have seen elsewhere, such terminology can be interpreted so expansively as to come into
conflict with freedom of expression by being read to prohibit criticism of government actions and/
or discussion of ethnic relations.

The law also imposes at least some government interference in CSO affairs. The law requires
international NGOs to enter into a memorandum of understanding with the relevant line ministry
in the area within which they want to work." Changes to this document are not allowed without
permission from the government, potentially impeding the ability of the NGO to respond to
changing needs and conditions. The law also provides for the assets of completed projects to
be handed over to the partner ministry listed in the original MoU.'%

Although the situation of CSOs in Somalia is not regulated under a specific law but the Federal
Government of Somalia is currently conducting consultations to promulgate CSO law, CSOs

are required to register with the Ministry of the Interior of the federal government. The government
of Somalia is, however, in the process of drafting a new NGO Act and is conducting consultations
on that draft with relevant line ministries and federal authorities. In light of the restrictive trends
in the region, CSOs are watching the process attentively.

Overall, the relationship between the government and Somali CSOs is cooperative. However,
CSOs in Somalia face numerous challenges including targeting by Al Shabaab; competition
over funding between the government and CSOs and government efforts to silence CSOs
discussing sensitive issues such as gender based violence. "

Somaliland is much more secure than the rest of Somalia,'? and CSOs report working in a
peaceful and stable legal environment. They face challenges, however accessing international
funding.

4.2.8. SOUTH SUDAN

CSOs in South Sudan are governed by the 2016 NGO Act.'*® The act was signed into law by
President Salva Kiir on February 11, 2016."%* This law functions alongside the 2016 Relief and
Rehabilitation Commission (RRC) Act, passed the same month, which sets up the regulatory body
overseeing civil society activities.'®® This legislation replaced the 2003 NGO Act, passed by the
rebel authorities in South Sudan during the North-South civil war. A previous version of the act
had been passed in 2015, but was returned to parliament after President Kiir refused to sign it.
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The 2016 NGO Act defines an NGO as “a non-profit voluntary Organization formed by two or
more persons not being Public bodies, with the intention of undertaking voluntary or humanitarian
projects.”'®® This would appear to exclude CSOs with advocacy and research aims. This aim
appears to extend to Article 7 of the Act, which provides for the objectives of NGOs. All of these
are humanitarian in nature,'” again appearing to restrict the ability of advocacy and research
based institutions to function. An additional concern in this area can be found in Article 6, which
outlines the principles of voluntary work, calling for “[rlespect for the sovereignty of the Republic
of South Sudan, its institutions and laws.”'*® Although much will depend on how this provision

is applied in practice, as noted above, similar provisions have been used elsewhere to prohibit
criticism of the government.

The 2016 NGO Act also, like many laws in the region, makes registration mandatory, in violation
of international standards. The 2016 NGO Act is particularly harsh in this respect, however,
actually criminalizing operation without registration and imposing a stiff fine of up to 50,000
South Sudanese pounds or three years in prison for violation of this provision.'® The registration
process is also particularly onerous, requiring registration with both the Ministry of Justice and
the Relief & Rehabilitation Center (with relatively hefty fees being payable to both authorities). In
practice, NGOs are sometimes also required to register with the RRC at the state level and the
Ministry of Social Welfare. Registration processes vary from state to state, creating additional
confusion and complications for CSOs. In addition, CSOs that had already been registered
under the previous law were required to re-register under the new law within three months of

it being passed a tight deadline given the complex and multi-tiered processes created by the
new law. Further, although the law is unclear on the frequency with which registration must be
renewed, it has been applied in practice to mean that re-registration is required annually.2%°

In addition, the new legal framework allows for government interference into CSO activities.
Article 14 of the Act allows the RRC to “evaluate” the performance of CSOs, although it is
unclear what the consequences of a negative evaluation would be.?*' The RRC Act further
empowers it to “supervise, monitor and evaluate the activities of NGOs” and “organize and
coordinate the work and programs of the organisations with geographical and sectorial limits”.2%?

Space for civil society in South Sudan has been shrinking for some time, and this trend has
been exacerbated by the outbreak of civil war in December 2013. Not only are CSOs hampered
by the insecurity and economic crisis that the war has created, attacks have taken on a political
and ethnic form. There is a marked lack of respect for CSOs from the government, fueled by the
efforts of some to document and demand accountability for serious violations of international
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humanitarian and human rights violations committed in the context of the conflict.2®® Many CSO
leaders have been forced to flee the country and some have been threatened or abducted by
government operatives in their countries of asylum.

4.2.9. SUDAN
CSOs in Sudan are regulated by the Sudanese Voluntary and Humanitarian Work Act of 2006
(VHWA).2* The law recognizes three different forms of national organization:

. A “charitable organization” which is defined as an “organization that may be
established by citizens, groups or individuals and having the financial ability to
establish and sustain charitable activities.”2%

. A “civil society organization” which is “a civil society organization that practices
voluntary and humanitarian work for not-for-profit purposes and which is
registered in accordance with the provisions of” the VHWA .20

. A foreign voluntary organization operating as a “non-governmental, or semi-
governmental organization, having international, or regional capacity, which is
registered under the provisions of the act, or licensed to work in the Sudan, in
accordance with a country agreement”.2%

As in some other countries, the focus of the act is on humanitarian action and groups that are
focused on advocacy and research are not explicitly recognized. Other types of registrations
are made possible by other acts like the Cultural Group Act 1996 and the Companies Act
which provides for the registration of companies limited by guarantee. Although these are not
specifically intended to cover CSOs, it is possible that some CSOs could register under these
alternative laws.

As elsewhere in the region, the VHWA requires registration in contravention of international
standards. As in South Sudan, operating the organization without registration can attract a
serious penalty, in this case a fine and/or confiscation of the organization’s assets.2%®

The application for registration requires a number of documents, most of which are fairly similar
to those requested in other countries. In Sudan, however, an organization must present a list
of not less than 30 members.2*® Organizations may be granted exemption from this rule by
the Minister for Humanitarian Affairs. This provision may inhibit the work of organizations in
two ways. First, for an organization in the initial stages of its development, it may be difficult to
mobilize 30 members. Second, this may violate the rights of groups of less than 30 persons

to freedom of association. Finally, this may pressure organizations to adopt a membership
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structure, which can complicate management by requiring consultation with a large number of
members.

The application should also include proof of financial and technical ability. Although no specific
standards are set, this might in practice hinder new organizations from obtaining registration as
they will not have yet had time to mobilize very much in the way of resources.?'

Eight defendants affiliated with TRACKs center were detained in May 2016. Some remained in prison for ten months.

NGOs are required to renew their registrations annually, which adds an unnecessary burden for
those organizations. Another obstacle for the registration of NGOs is the time limit established
for the process. Although there is a set limit of one month for the registrar to issue a registration
certificate (three months for foreign organizations), there is no safeguard that this will actually
take place, e.g. through de facto consideration of registration or automatic issuing of the
registration if the process drags on beyond the prescribed time.?" Instead, as pointed out by
KACE and the International Center for Not-for-Profit Law (ICNL):

The language used by the Act makes it clear that the period of one month for NGOs
to receive a registration certificate starts when the applicant organization satisfies the
requirements of registration. This provision allows the registrar to keep the applicant
waiting forever without any remedy by requesting more documentation.?'2

The objectives of registered CSOs are regulated by legislation, the VHWA lists a number of
services that NGOs may provide. Services include a long list of possible activities, such as
emergency relief, care for internally displaced persons, reconstruction of infrastructure, building of

210 KACE and the International Center for Not-for-Profit Law, “A Study of the Sudanese Voluntary and Humanitarian Work Act 2006, 2015, http://www.sudan-
consortium.org/darfur_consortium_actions/reports/2015/Humanitarian%20Law%20StudyF.pdf, (accessed March 21, 2017).
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local capacities, and implementing humanitarian projects.?'® The list is, however, not exhaustive.

Although some argue that the list should be read as indicative, rather than exhaustive,
experience shows that the Humanitarian Aid Commission (HAC) tends to regard this list
of activities as exhaustive. Such an interpretation excludes those NGOs working on good
governance, advocacy or research as their main objective or activity.

In a far-reaching stipulation, the VHWA bans foreign funding of CSOs without government
permission, stating:

1. Grants and funding for organizations shall be through a project instrument to be
approved by the commission, as the regulations may elaborate.

2. No civil society organization, registered in accordance with the provisions of this act,
shall receive funds or grants from abroad, from an alien person internally or from any
other body, save upon approval of the ministry.?'4

This amounts to wide discretion to oversee projects. As noted by KACE and ICNL:

HAC has used this article selectively targeting governance and human rights
organizations that are truly seeking to fulfil their purposes.?'®

This power has also been used in order to drastically restrict organizations’ access to funding,
which to a great extent tends to come from foreign sources. In 2016, a new draft bill regulating
CSOs began to circulate. The bill is very similar to the VHWA, but introduces additional
restrictions in some areas. At the time of writing the bill remained under discussion.

The legal framework has been used in a number of instances to deliberately target CSOs. In
2009, following the issuance of an arrest warrant against Sudanese President Omar al-Bashir,
the government expelled 13 international CSOs and shut down three national ones, with
devastating impact for humanitarian action in Darfur and elsewhere in the country. In December
2012, the government shut down four more organizations: the Sudanese Studies Centre,?'® an
organization working to promote dialogue to promote dialogue on culture and democracy, the
ARRY Organization for Human Rights and Development, an organization working on human
rights monitoring in South Kordofan and KACE.?'” The Registrar of Companies similarly struck
many enterprises off the list of companies.

These actions constitute a violation of the right to freedom of association. Indeed, the African
Commission on Human and Peoples’ Right explicitly found that the cancellation of the Khartoum
Centre for Human Rights and Environmental Development’s registration in 2009 was a violation
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of the right to freedom of association as protected under Article 10 of the ACHPR.2'®

Unfortunately, attacks on the legal status of CSOs is not the only form of attack on CSOs

in Sudan. CSOs have also had their bank accounts frozen, their premises raided and their
members arrested and tried on dubious charges. Altogether, this creates an incredibly hostile
environment for CSOs in the country.

4.2.10. UGANDA

CSOs in Uganda are regulated by the 2016 Non-Governmental Organizations Act (2016 NGO
Act)?'® and the 1939 Trustees Incorporation Act. These laws recognize three types of different
categories of not-for-profit organizations, according to their function and purpose:

. NGOs are defined in a fairly broad way in the 2016 NGO Act, as an
organization which “may be a private voluntary grouping of individuals of
associations established to provide voluntary services to the community or any
part, but not for profit or commercial purposes.”??°

. Trusts and foundations that serve as organizations offering grants and loans
at beneficial rates to organizations such as NGOs and CBOs. This should be
done in support of the organizations’ objectives. Ugandan trusts are regulated
by the 1954 Trustees Act, Cap 164 and the 1939 Trustees Incorporation Act
Cap 165. Foundations are regulated either under the Trustees Incorporation
Act or under the 1961 Companies Act, Cap 110, in which case they function as
“companies limited by guarantee”.?'

. Community based organizations (CBOs) working for the benefit of a community,
but which are generally smaller in size and, as explained by the ICNL, are
“predominantly self-help oriented, with the principal aim of improving individual
or household welfare, although a few groups take a wider community
development role.”??2 A CBO is defined in the 2016 NGO Act as “an
organisation operating at a subcounty level and below whose objectives is to
promote and advance the wellbeing of the members of the community.”?>

As elsewhere in the region, registration under the 2016 NGO Act is mandatory, in violation of
international standards. Organizations cannot operate in Uganda unless they have been duly
registered with the National Bureau for Non-Governmental Organisations and have been issued

218 Communication 379/09 — Monim Elgak, Osman Hummeida and Amir Suliman (represented by FIDH and OMCT) v Sudan, 2014, available at http://www.
achpr.org/files/sessions/15th-eo/comunications/379.09/achpri15eos_decision_379_09_eng.pdf (accessed March 21, 2017).

219 The Non-Governmental Organisations Act, 2016, available at http://chapterfouruganda.com/sites/default/files/downloads/The-Non-Governmental-Organisa-
tions-Act-2016.pdf, (accessed March 21, 2017)

220 Ibid., Article 3.

221 International Centre for Not-for-Profit Law, “Civic Freedom Monitor: Uganda,” last updated November 26, 2016, available at http://www.icnl.org/research/
monitor/uganda.html, (accessed March 21, 2017)

222 Ibid.

223 NGO Act 2016, Article 3.
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a valid permit.?* There are penalties in place for carrying out activities through unregistered
organizations, in the form of both fines and up to three years imprisonment.??®> Ugandan law also
requires CBOs to register with the district local government.?2¢ The NGO Act lists what is to be
included in an application for registration of an NGO, but also states that “[a]n application for
registration under this section shall be in a form as the Minister may by regulation prescribe.”??
This may be used to grant discretionary power to the executive branch in terms of altering or
tightening the requirements for registration.

The registration procedures under the 2016 NGO Act are also burdensome. For example, NGOs must
submit a registration application to the NGO Board which, as described by the ICNL, must include:

specification of the operations of the organization, area of intended operation, staffing
of the organization, geographical area of coverage, location of the organization’s
headquarters and date of expiry of the previous permit.

In the case of a foreign organization, a recommendation is required from the diplomatic
mission in Uganda of the country from which the organization originates.??®

In addition, any foreign staff recruited to work in Uganda must submit their credentials and a
certificate of good conduct to the Ugandan diplomatic in their home country before they assume
their respective responsibilities and duties.??°

These restrictions and requirements imposed by the Ugandan government significantly limit

the ability of groups to register as NGOs, especially if they are small organizations and lack
resources and personnel. The NGO Bureau does not have any time limit within which they must
review an application,?° meaning that the process can be delayed indefinitely at its discretion.
This also increases the possibility of authorities denying registration based on formalities. For
example, there is the possibility that the registration will be revoked or refused on grounds such
as being “prejudicial to the interests of Uganda”. The power to close down organizations will be
entirely at the discretion of the NGO Bureau.

CBOs face similar difficulties. The district local governments through which where they should
register have no time frame within which they are required to review applications. There are
also specified reasons for denying CBO applications for registration.?*! This is left entirely to the
discretion of the district local government, which is a political body.

224 NGO Act, 2016, Article 29.

225 NGO Act, 2016, Article 40

226 NGO Act, 2016, Article 20(5).

227 NGO Act, 2016, Article 31(4).

228 International Centre for Not-for-Profit Law, “Civic Freedom Monitor: Uganda,” last updated November 26, 2016, available at http://www.icnl.org/research/
monitor/uganda.html, (accessed March 21, 2017)

229 NGO Act, 2016, Article 45.

230 International Centre for Not-for-Profit Law, “Civic Freedom Monitor: Uganda,” last updated November 26, 2016, available at http://www.icnl.org/research/
monitor/uganda.html, (accessed March 21, 2017)
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Further, the 2016 NGO Act requires that CSOs get permission from the local authorities in

any area to carry out activities and that they sign a memorandum of understanding with those
authorities before beginning work.?*2 The act also includes inter alia the prohibition of any act
“which is prejudicial to the security and laws of Uganda,” or which is “which is prejudicial to
the interests of Uganda and the dignity of the people of Uganda.”?** The vague nature of this
language, like that in other laws in the region, could be abused to target NGOs who are critical
of the government.

Additional interference can be seen in the area of staffing. As described by the ICNL:

It is a requirement for every organization to submit to the National Bureau for NGOs

a chart showing its structure and staffing and specifying the following: its foreign
workforce requirements; requirements for Ugandan counterparts of foreign employees;
planned period to replace foreign employees with qualified Ugandans; and compliance
with the labour laws of Uganda.?**

The NGO Bureau plays an important part in regulation, having the power to accept or decline
the registration of organizations. The Bureau also has the power to “summon and discipline”
registered organizations through warnings, suspension of registration, exposing the organization
to the public, blacklisting or revocation of registration.z*® Article 9(2)(c) of the NGO Act provides
that there should be two NGO representatives on the board of the Bureau. As per the Article,
the Minister Internal Affairs General Jeje Odong wrote a letter to two national CSO Networks:
Uganda National NGO Forum (UNNGOF) and Development Network of Indigenous Voluntary
Associations (DENIVA) to nominate two persons to sit on the NGO Bureau. A process of
selecting the two persons was put in place through an online voting process and two persons
were finally selected.?® The names were submitted to the Minister who had promised to table
the names in cabinet for final approval, but instead he wrote another letter indicating that the
UNNGOF and DENIVA should submit at least 6 names from which cabinet will chose the NGO
representatives. Government seem to have been uncomfortable with the names submitted and
the process has since stalled.

The NGO Act also establishes NGO Monitoring Committees at the district and sub-county
level where security personnel serve as members. These are to be headed by the Chief
Administrative Officer. According to Freedom House, this “indicates that there will be limited
transparency and credibility, especially when appeals need to be made to a higher level.
Several NGOs have noted existing challenges posed by working with RDCs, who often restrict
their work.”?%” The bodies also include security officers with limited understanding of NGO

232 NGO Act, 2016, Article 44

233 Ibid.

234 International Centre for Not-for-Profit Law, “Civic Freedom Monitor: Uganda,” last updated November 26, 2016, available at http://www.icnl.org/research/
monitor/uganda.html, (accessed March 21, 2017)

235 NGO Act, 2016, Article 7.

236 The two elected CSOs representatives were Ms. Margaret Sekaggya, Executive Director of Human Rights Center, and Mr. Arthur Larok, Country Director of
Action Aid Uganda

237 Rowena Kamasai Kagaba, “Uganda’s Restrictive New Bill”, Freedom House Blog, July 8, 2015, available at https://freedomhouse.org/blog/uganda-s-restric-

tive-new-ngo-bill (accessed March 21, 2017).

PAX, KACE & HoACS - Shrinking Space for Civil Society in the Horn of Africa 69



work serving on the committees.?®® There is also provision for inclusion of “a representative
of organizations in the district.” Although inclusion of CBO perspectives on the committee is
welcome, the wording of the bill is ambiguous and could allow anyone to be included and the
selection process these representatives is unclear.

Freedom House has further stated that:

These discretionary and undefined powers are of grave concern to NGOs. The board
is free to interpret the law subjectively and punish organizations for virtually any
reason, such as criticism of the government. As a possible solution to these problems,
the interpretation clause should be revised to define the permissible disciplinary
actions, specify the circumstances under which they can be imposed, and provide

for judicial oversight to review these actions.?%

In Uganda, an organization’s certificate can be revoked by the Bureau if:
. the organization does not operate in accordance with its constitution;
. the organization contravenes any of the conditions or directions specified in the

registration permit.24

In addition, the regulations provide that an organization may also be dissolved by order of the
High Court if it is:

. defrauding the public;
. threatening national security; or
. grossly violating the laws of Uganda.?"

Before a decision is made by the Bureau to revoke the registration of an organization, they are
required to give 30 days’ notice to the organization to appear before it and show cause why it
should not be dissolved.?*> Where an organization fails to satisfy the Bureau as to the need for
its continued existence, or fails to appear, the it shall be dissolved.

The 2016 NGO Act introduced the right of appeal to the District Non-Governmental Monitoring
Committee, the Bureau, or the Adjudication Committee.?*® In addition, an aggrieved person
may invoke Article 42 of the 1995 Constitution which guarantees the right to be treated fairly
and justly and the right to apply to a court of law in respect of any administrative decision taken
against that person. Article 28 of the Constitution provides for the right to a fair and speedy
hearing before an impartial and independent court or tribunal. Thus, it would seem that the
decisions of these bodies are appealable in regular courts.

238 Ibid

239 Ibid.

240 NGO Act, 2016, Article 33.
241 NGO Act, 2016, Article 50
242 NGO Act, 2016, Article 33(2).

243 NGO Act, 2016, Article 52-53
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S EILENT PROTFS
N\l BE THE CHANGE YOU WANT TO SEE
THE POWER IS IN YOUR VOICE.

#SilentProtest 2Broak TheSileace

Civil society leads a protest against sexual violence in Kenya, November 2016. Photo courtesy of the National Coalition of Human Rights Defenders.

Photo: National Coalition of Human Rights Defenders - Kenya

The NGO Act has been controversial and much debated, as it is seen to further restrict the
freedom of association of NGOs.%* It has been criticized by many commentators for aiming at
contracting space for civil society.?*

Although the environment for CSOs in Uganda is still relatively open, cases of harassment have
been increasing. In particular, LGBTI events have been raided or blocked by police and activists
have been harassed.?*® The Public Order Management Act has been selectively applied by
the police to restrict peaceful protests. A series of repressive measures, including the blocking
of social media, were also undertaken around the 2016 elections. Efforts by CSOs in Uganda
to seek redress through courts of law have not yielded fruit. For example, Human Rights
Network Uganda, Anti-Corruption Coalition Uganda, Advocates Coalition for Development and
Environment, Development Network for Indigenous Voluntary Associations, Uganda National
NGO Forum, Uganda Women'’s Network, Uganda Land Alliance, and Environmental Alert jointly
petitioned the court in 2009 under Article 137 (3) (a) of the Constitution challenging sections of
the previous Non-Governmental Organizations Registration Act but lost the case in 2015 after a
long wait.

244 Lizabeth Paulat, “Ugandan Parliament Passes Controversial NGO Bill,” VOA News, December 15, 2015; Karen Attiah, “Uganda’s NGO bill: Another threat
to freedom in East Africa,” Washington Post, September 11, 2015.

245 Karen Attiah, “Uganda’s NGO bill: Another threat to freedom in East Africa,” Washington Post, September 11, 2015, available at https://www.washington-
post.com/blogs/post-partisan/wp/2015/09/11/ugandas-ngo-bill-another-threat-to-freedom-in-east-africa/?utm_term=.7b0e 1329f357 (accessed March 21, 2017).
246 CIVICUS, “LGBTI Activists, Protestors and Journalists Targeted in Uganda,” October 7, 2016, available at https://monitor.civicus.org/country/uganda/,

(accessed March 21, 2017).
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SOs in the HoA are facing an increasingly restrictive legal environment.

Although states have a legitimate interest in fostering values of integrity,

transparency and accountability among CSOs, the laws that have been

adopted to date are ineffective in advancing these goals. Indeed, the
legislation seems more focused on limiting unwanted criticism than on advancing
legitimate aims. In a number of countries, the legislation has discriminated among CSOs,
favoring those distributing humanitarian aid over advocacy and research institutions.
Further discrimination occurs in practice, where legal actions disproportionately target
those that work on particularly controversial issues such as human rights, governance,
rule of law and corruption. Even where implantation is targeted, however, legislation has a
significant impact on all CSOs.

The government of Djibouti rarely tolerates independent CSOs. Most government
affiliated organizations enjoy more freedom and greater cooperation, including funding of their
activities.?*’” This tension is exacerbated by the lack of a clear legal regime, which makes it the
system subject to caprice and subjective determinations.

Eritrea is the only country in the region that is ruled without a constitution, and run
without elections. Eritrea was also the first to set the trend of shrinking space for CSOs
in the HoA. The legal standing of CSOs is non-existent, and even UN agencies and very
established international organizations like the ICRC find it very difficult to operate in Eritrea.

247 Interview with key informant.
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Eritrea’s 2005 Proclamation on Non-Governmental Organizations reflects this antagonism
towards CSOs, even those devoted to aid and development, let alone policy and advocacy.
No political or civic organizations are permitted apart from those controlled by the regime.

Since the 2009 CSOs law, Ethiopia has the among most restrictive normative, institutional
and implementation frameworks on CSOs. Some of the mechanisms of control adopted

by Ethiopia, such as limiting international funding, are increasingly being adopted the region,
something that can only be threatening to civil society and to human rights generally in the Horn
of Africa.

Kenya has taken a leading role by adopting a relatively progressive law, but this leadership
is undermined by the fact that the law is not yet operational. Nonetheless, civil society in

the country is able to operate relatively freely, but one needs to recognize the contribution of civil
society and the Kenyan judiciary in protecting the operating space for CSOs. Organized CSO
engagement has blocked attempts to make regressive amendments to the bill and the judiciary
has ruled in favor of CSO rights in calling for implementation of the new law and also requiring
registration of some controversial organizations.

The current legal environment in Rwanda is nominally supportive of CSOs, but in practice
there are serious restrictions on operations, especially on controversial or contested
topics. Practical experiences in Rwanda portray most NGOs as policy implementers due to the
fact that they have limited capability and the space does not encourage them to influence policy
or shape the country’s political and legal framework. In the Rwandan legal system, there are very
few normative limitations on the registration, funding and activities of CSOs. CSOs are not taxed.
But in practice, few CSOs are able to work on governance issues. The overwhelming majority

of Rwandan CSOs work on social development projects and hardly ever participate in advocacy
programs.24

In Somalia, CSOs face a wide range of threats. Although many CSOs enjoy a productive
working relationship with the government, those that have raised controversial issues have
been subject to harassment. CSOs are also subject to attack by non-state actors in an
extremely insecure environment. There is no CSO regulating legislation in Somalia, but
organizations are required to register with the government.

In South Sudan, the situation for civil society has been deteriorating rapidly amidst an
extremely worrying human rights situation. Although civil society space had been contracting
for some time prior to its passing, the 2016 NGO Act represents a worrying step backward. The
law created labyrinthine registration requirements and a framework for government monitoring
and control of CSOs. In addition, CSOs have had to dodge both reprisals from the government
and rebels in an increasingly divided society.

The government of Sudan oversees a hostile environment for CSOs. Not only is the 2006
VHWA Act among the most restrictive in the region, forbidding access to foreign monies without

permission and creating onerous registration requirements, CSOs are also subject to other
forms of harassment, from arrest, interrogation and prosecution on politically motivated charges.

248 Gloria Tengera, Rwanda, available from http://www.icnl.org/research/journal/vol12iss2/special_5.htm (accessed February 12, 2017).
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The government has forcibly closed many organizations, while others have moved out of the
country under pressure.

Uganda, which had previously been known as a relatively open space for the operation of
CSOs, passed restrictive legislation in late 2015. This legislative change appears motivated
by a desire to better control civil society. However, it is only through application of the law over
time that the full extent of its impact will be understood.

In some sense this attack comes as a result of the increased funding, prominence and legitimacy
accorded to CSOs by the international community. This status has contributed to a backlash
from many African states. In some sense, this is a response by states to the success of those
same CSOs in garnering international attention and respect. In other cases, this is an attempt
to reclaim functions that are traditionally ascribed to the state. The current legislation does not
distinguish between the organic CSOs that are part and parcel of society, such as traditional and
faith-based associations, and those externally driven NGOs that are concerned primarily with
development and human rights.

Another pattern of attack against CSOs in the region has been built around the notion that CSOs
are motivated and propelled by foreign interests. The roles of CSOs and NGOs are at times
highly politicized.?*® Governments in the region tend to associate Western NGOs with the political
economic power structure of their home countries. For ideologically-driven groups in the region,
globalization is a means to propagate Western values and promote those interests. Western
NGOs are seen as tools to promote these interests. In addition, the resources that some CSOs
are able to raise abroad and bring to bear in resource-poor countries can create tensions. These
may be driven both by jealousy and by legitimate concerns about the possible distorting effects
of these cash inflows. Some international NGO staff are paid extremely well by local standards,
sometimes more than their government or private sector colleague (and often more than local
staff as well). Thus, they are sometimes considered as “rich” and exposed to allegations of
corruption and abuses of funding collected in the name of the public. Low visibility and weak
communications by CSOs resulted in limited resource bases, limited leadership and limited
operational capacity.

Due to the damaging legacies of Western policies such as colonialism and structural adjustment
programs, among others, African societies have considerable reason to treat foreign intervention
with suspicion. Restrictive governments, however, are exploiting these concerns to undermine
locally led and founded CSOs who seek international support. In some countries, these attacks
have been legal, requiring government permission to receive foreign funding (as in Sudan), or
restricting CSOs to a certain percentage of foreign funding (as in Ethiopia). In other contexts,
attacks have been rhetorical with governments mobilizing citizen concerns about international
meddling to discredit CSOs raising legitimate concerns about government performance.

NGOs are often viewed by governments as encroachers and threats to the status quo. Consequently,
in some African countries, the political hostility has increased. This backlash from governments against
CSOs aims at “muting” advocacy from organizations that are critical of incumbent governments.
CSOs have been inventive in trying to adapt to these restrictions. In some countries,

249 James McGann, Think Tanks and the Transnationalisation of Foreign Policy, Foreign Policy Research Institute, May 2008.
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organizations may register as for profit companies or other types of organizations, foregoing
the tax and other benefits of not for profit status in an effort to avoid these restrictive provisions.
In other circumstances, they have sought to develop new income generation strategies less
dependent on international partners.

A vital requirement of a viable democracy is the active participation of the citizenry in social
and political movements. Democracy is best served by a healthy relationship between the
government and CSOs but in the countries of study, this relationship is often problematic,
especially as governments and CSOs usually do not tend to share a common vision or world
view. Relations are characterized by what one may call “mutual assured distrust”. Public interest
that requires regulating NGOs is best achieved by making them accountable to an independent
body that should not act under the direction or control of the government. This is not however
the trend that prevails in the region.

Each of the states reviewed above recognizes, at least to some extent, freedom of association as
a right. These states are legally bound by international treaties, and the freedom of association
provisions of the ACHPR, ICCPR and UDHR. With the exception of Eritrea, they also all recognize
freedom of association and assembily in their national constitutions, with varying safeguards
against derogations. Under international law, such derogations are justifiable only if “necessary in
a democratic society” and similar language is included in some constitutional frameworks.

These guarantees are, however, only as strong as the national normative and institutional
framework that enforce them at the domestic level. Too many regressive and repressive new
laws have eroded the actual value of these constitutional norms by putting in place obstacles
to NGO registration and reregistration, operation, funding and onerous reporting procedures.
Gravely undermining these constitutional and legislative norms, the regulatory and institutional
frameworks affecting CSOs are conferred broad discretionary powers, sometimes without
oversight by effective judicial review mechanisms.

While registration by itself is not illegal from the perspective of international law, the registration
requirements of many countries in the region are make CSOs establishment and operations
practically very difficult. Registration should not be mandatory, but it is in many countries. The
registration procedures of individual states are extremely cumbersome, and the requirements
are deliberately designed to be practically impossible to fulfil. The frequency with which renewal
of registration is require and the broad circumstances in which cancellation of registration are
possible, constitute additional mechanisms to keep CSOs intimidated and weak, and to impose
self-censorship in their work. Moreover, the legislation imposes restrictions on CSOs based on
their objectives and the purposes for which they were established. Most of the limitations and
restrictions on fundamental freedoms are rationalized in terms of public security, public order,
public health and safety, and the freedoms of others.

CSOs in countries of the HoA region face similar challenges, as well as opportunities in their
work. While the trend towards shrinking civil society, space is real, it is not irreversible. Regional
governments, CSOs, regional and continental institutions and international partners can reverse
this trend through coordinated action. The recommendations below are a first step towards
building a shared platform for action.
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5.1. Recommendations

5.1.1 TO REGIONAL GOVERNMENTS
Governments in the region should:

Review their laws and policies relating to the operation of CSOs to ensure that
these respect legal protections in respect of freedom of association under
international law, AU and RECs policy instruments and their own national
constitutions;

Ensure that registration procedures at the national level based on notification
procedures rather than discretionary;

Provide enabling an environment for CSOs to establish self-regulatory
mechanisms to ensure transparency and accountability of CSOs to the
population;

Enable CSOs to engage in revenue generation schemes, tax exemptions,
local resource mobilization;

Ensure that bodies carrying out registration and oversight are independent and
transparent administrative bodies not subject to political interference; and

Ensure that decisions made by administrative bodies with regards to CSOs are
subject to judicial review in the courts.

5.1.2 TO REGIONAL CIVIL SOCIETY
Civil society organizations in the region should:

76

Work to ensure their own relevance, integrity, accountability and legitimacy in
regard their own local areas and constituencies;

Share research and best practices on how CSOs should address the
peculiarities of their operational circumstances, promote local expertise, exhibit
greater efficiency and effectiveness, create meaningful engagement with youth
and local communities, and promoting a transformative gender agenda;

Expand existing local and social accountability programs that hold government
authorities accountable for better service delivery;

Build local and national revenue generation capacity;
Work closely with the AU, IGAD, EAC, UN, ACHPR and other actors to make
use of their mandate in influencing governments in the region, including

challenging the validity of new legislation under regional and international law;

Actively participate in regional and continental forums for ensuring CSO
engagement;
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10.

1.

12.

Bring cases related to the treatment of CSOs to the African Commission on
Human and Peoples’ Rights;

Advocate with the African Union organs to ensure the full participation of
CSOs from the HoA in the African Governance Platform its reporting process
elaborated in the AU Charter;

Regularly exchange information, research, analysis and expertise with the
AU, IGAD and the EAC, including through the invitations of the AU, IGAD and
the EAC when convening conferences, seminars and workshops, as well as
study tours;

Continue carry out evidence-based advocacy for alternative governance
frameworks on CSOs at local, national, regional, continental and global levels;
Assist member CSOs to establish potential strategic partnerships with IGAD,
EAC and the AU;

Report and draw attention to attacks on civil society and shrinking space for
civil society in the region;

Share strategies for coping with repressive environments across the region.

5.1.3 AFRICAN UNION, IGAD AND EAC
The AU, IGAD and EAC should:

Ensure that regional CSOs are able to actively participate in decision making
at the regional and continental level, including by consulting regional CSO
forums and ensuring that CSOs with expertise are invited to relevant regional
meetings;

Engage with the national governments which host them to ensure that national
laws and policies create an enabling environment for CSO engagement;

Partner with CSOs to promote ratification, domestication and implementation of
relevant continental and regional legal instruments, particularly the African

Charter on Democracy, Elections and Governance;

Consider developing model laws on the regulation of CSOs at the regional and
continental level to encourage the adoption of progressive laws and policies;

Jointly develop projects for funding joint projects with CSOs; and

Encourage partners to support CSOs.
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5.1.4 TO INTERNATIONAL PARTNERS
International partners should:

1. Advocate with regional governments to make a progressive environment for
CSOs a priority.

2. Take the lead in the creation of a basket fund that would enable CSOs to enjoy
multi-year funding for carrying out long-term strategic institutional and financial
reforms that would assure financial sustainability;

3. Politically and financially support the AU, IGAD, EAC and national governments
as well as local institutions to support CSO efforts by encouraging them to
develop African-owned processes and develop model national laws governing
CSOs;

4, Jointly consult and plan with CSOs at local and national levels as well
as regional platforms to ensure that transparency and actual solidarity are
promoted and strengthened in the face of adversity from governments;

5. Apply a simplified grant application and reporting process; and

6. Increase the funding size dedicated to supporting CSOs, both at local and
national levels where possible.
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